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CURRENT TOPICS 


Delays in Civil Actions 

THE statement by the Lorp CHIEF JusTICE on 13th January 
on the state of the lists in the Queen’s Bench Division 
dispelled popular errors but not anxiety as to delays in the 
hearing of cases both in London and on circuit. That anxiety 
is felt by the Bench is clear from Lord Goddard’s admission 
that there is no room for complacency. He said: ‘In one 
of the newspapers we see that it was stated that in London 
the average waiting time between setting down cases in the 
list and the actual trial was two years. In fact, it is about 
nine months.” The Lord Chief Justice went on to explain 
that it was only in the most exceptional circumstances that 
the parties would be ready for trial on setting down or for a 
considerable time thereafter. Hardly any use had been made 
of the direction given some years ago that, where parties 
were ready and desirous of having a case heard which was 
not then in the warned list, they might give a certificate to 
the clerk of the lists that the case was ready for hearing. 
It would then be advanced and, whatever its position, put to 
follow those which had already appeared in the previous 
week’s warned list. The arrears on circuit were almost 
entirely due to the regrettable increase in criminal work. 
The Long Vacation had been shortened two years ago because 
London had always suffered owing to the great amount of 
judicial time spent on circuit. Two judges would sit 
continuously for the trial of civil actions at the next Liverpool 
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and Manchester Assizes, and three judges would attend the 
Spring Assizes at Liverpool, Manchester and the West Riding. 
He hoped that there would be extra help in March at 
Birmingham. The abolition of the doctrine of common 
employment, and of the rule that contributory negligence 
completely defeats a claim, the fact that workmen can claim 
under the Insurance Acts and at common law, and the 
legal aid scheme, which had led to an increase in litigation 
and to fewer cases being settled than formerly, had 
considerably increased civil work. His lordship also referred 
to the strictly limited court accommodation, in which there 
was little hope of an increase. He said that every effort 
had been, is being, and will be made to speed up trials. 


More About Delay: Legal Aid in Scotland 

LEGAL AID, the Lorp Justice CLERK (Lord Thomson) 
said in the Court of Session at Edinburgh on 13th January, 
1953, is a matter which should not be taken as a licence to 
put a case into cold storage. A husband had been granted a 
divorce in a defended cause on 6th August, 1951. The wife’s 
agent intimated that he had enrolled a reclaiming motion 
(entered an appeal) and that application was being made on 
her behalf for legal aid. A postponement was granted but a 
legal aid certificate was not given until 4th January, 1952. 
The Lord Justice Clerk said that he was staggered that it 
had taken a whole year for the case to proceed further and 
he wanted a fuller investigation into the delay. On the next 
day, the Lord Justice Clerk said that there had been delays 
which should have not taken place. He added: “I cannot 
stress too strongly the necessity for solicitors who undertake 
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the obligations of instructing legal aid cases conducting 
these cases with diligence and regard to their obligations 


not only to their clients but also to the public. I hope this 
will be a warning not to allow this sort of thing to happen.”’ 


Dismissed Action Remaining in List for Trial 


A soMEWHAT different and possibly unusual situation was 
referred to by CAssELs, J., in the Queen’s Bench Division 
on 19th January. Those who criticised the law’s delays, 
he is reported to have said, should pay attention to what 
happened in a case before him: if blame were to be attached, 
it should sometimes be attached to solicitors. When his 
lordship sat with a jury to try the action, defendants’ counsel 
stated that the plaintiffs were unrepresented. It appears 
that an order had been made in July, 1952, dismissing the 
action for want of prosecution, and that the plaintiffs’ 
solicitors had assumed that, as the order dismissing the action 
had been obtained by the defendants, they would also take 
the necessary steps to ensure that the case should not appear 
in the list. After dismissing the jury, Cassels, J., later said 
that solicitors who had actions in the High Court ought to 
keep in touch with the Crown Office. It was quite wrong 
that a solicitor, even the solicitor acting for the plaintiff, 
should allow an action which had been dismissed for want 
of prosecution to go forward. Solicitors were officers of the 
court and it was their duty, when engaged in litigation, to 
keep in touch with the Law Courts. He hoped it would not 
occur again. 


Lord Chorley and the Lord Chief Justice 


At a public meeting on 15th January, 1953, Lorp CHORLEY, 
vice-president of the Howard League for Penal Reform, 
spoke of the Criminal Justice (Amendment) Bill which 
proposes to introduce the penalty of flogging in certain cases. 
He said that it was difficult for Englishmen not to feel ashamed 
of the Lorp CuieF Justice for “ leading a crusade to bring 
back this form of punishment.” He continued: “ There 
can be no doubt that the fact that the Lord Chief Justice 
has been using his position in the way he has is one of the 
main reasons why this agitation for the restoration of flogging 
has become so prominent. Of course, it is in the tradition of 
Lord Chief Justices. One hundred and fifty years ago 
Chief Justice Ellenborough, opposing the reduction in capital 
punishment, said that nobody would be able to sleep in his 
bed if a man who stole five shillings’ worth of goods out of a 
shop was not sentenced to death. The Bench in this country 
has a bad record in this sort of thing.’’ This sort of attack 
on the Bench, however honestly inspired, is not, it is to be 
hoped, in keeping with general opinion among lawyers. The 
case of Lord Ellenborough is not 1m pari materia with that of 
a modern judge, who is angered by the depravity of young 
hooligans who are not too ashamed to attack old and helpless 
women with cruel weapons. Our judges represent the 
community, and the public is not angry because the Lord 
Chief Justice tells them to be angry. Quite different events 
have made them angry, and it is their anger which will lead 
to a solution of one of the most dreadful problems of our day, 
whether that solution is more flogging, more imprisonment or 
more psychological treatment. Corporal punishment, it 
must be realised, is a method which is honestly advocated 
by persons, including the Lord Chief Justice, who have 
given serious thought to a problem that faces them in their 
daily work. The Bill proposes the reintroduction of birching 
(but not the “cat ’’) as a discretionary penalty for violent 
crime. 
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Hire Purchase and Furniture 


A STATEMENT issued to the Press by the National Association 
of Retail Furnishers on 5th January, 1953, referred to the 
recent freeing of domestic furniture from price control and 
hire-purchase control, after eleven years of control. It appears 
that, without accurate figures to act as a guide, the trade 
reckons that only one-quarter of the domestic furniture sold 
in this country is sold for cash, the remainder being sold on 
hire-purchase or deferred terms. The total volume of 
expenditure in 1951 on domestic furniture, excluding floor 
coverings and household textiles, radio sets, television sets 
and gramophones (the latter three being still controlled as to 
the hire-purchase terms) was calculated to be about £125m. 
Increased employment has led to increased security and the 
trend has been for more and more cash businesses to introduce 
credit arrangements. With regard to the question whether 
interest rates on credit and hire-purchase agreements will in- 
crease, the statement expresses the opinion that they are 
unlikely to alter. Customers, it is said, will reap the benefit 
of an understanding reached on 2nd January, 1953, between 
representatives of the trade and the financing companies that 
the hire-purchase deposit may be reduced to 2s. from 2s. 6d. 
in the pound, with payments spread over two years. Mean- 
while those who draft agreements will bear in mind that there 
is still a wide range of articles which may be classed as 
furniture, such as radio and television sets, washing machines 
and other labour-saving appliances and office furniture, 
which still fall within a control as to the terms on which they 
may be sold on hire purchase (Hire-Purchase and Credit 
Sale Agreements (Control) Order, 1952 (S.I. 1952 No. 121)). 


St. Dunstan’s 


“St. DuNsTAn’s sees for them” is the title given to the 
thirty-seventh annual report of St. Dunstan’s, issued late 
last year. It traces the story of the organisation from its 
earliest days when four blinded soldiers were treated at a 
small hostel in the Bayswater Road, through the Great War, 
between the wars, the second world war, to the present day. 
The report is profusely illustrated with pictures showing 
the methods adopted for rehabilitation, preliminary and 
occupational training and finally settlement in a job, and 
sport and recreation, welfare and other activities are included 
in a comprehensive, pictorial record. There are some 5,000 
soldiers, sailors, airmen and a few home guards, policemen, 
civil defence workers and women who were blinded serving 
their country, who came to St. Dunstan’s to learn to be blind. 
Sir IAN FRASER, in an introduction, states that after all 
these years, 1,600 survive from the first war and 1,050 from 
the second war—a total of 2,650. With their wives and 
children they number eight or ten thousand persons. Last 
year eighty-three new cases were admitted to St. Dunstan's 
and they included 61 men who are now training at the 
educational centre at Ovingdean, on the Sussex coast, and 
elsewhere. ‘‘ The experience of the first war makes it certain 
that for another ten or twenty years we shall still be welcoming 
the blinded casualties of the second war. A few come from 
Malaya and Korea and from the many outposts where the 
warriors of the Queen stand on guard and fight our battles.” 
Sir Ian Fraser concludes his report with this advice : ‘‘ Do not 
be shy of your blind neighbour, go and ask him how you 
can help not out of pity but out of admiration for his own 
effort to help himself. You may find that he is an interesting 
companion and he may tell you something about life which 
may not have occurred to you before.”’ 
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-APPEAL FROM DECREE ABSOLUTE 


THE question sometimes arises as to whether, and in what 
circumstances, an appeal lies from a decree absolute of divorce 
or nullity. The Supreme Court of Judicature (Consolidation) 
Act, 1925, s. 31 (1), provides that “‘ No appeal shall lie... 
(e) from an order absolute for the dissolution or nullity of 
marriage in favour of any party who, having had time and 
opportunity to appeal from the decree isi on which the order 
was founded, has not appealed from that decree.”’ 


A decree absolute dissolves the marriage from the moment 
it is pronounced. There is no power in the Court of Appeal 
to set aside a decree absolute which has been obtained in 
circumstances of complete regularity. Thus, in Meier v. 
Meier (1948) P. 89 the facts were that on 31st May, 1947, 
the wife was granted a decree nisi in divorce proceedings 
against her husband. On 8th September, 1947, the husband 
filed a notice of appeal, and on 13th October, 1947, the wife 
applied to the Court of Appeal for security to be given by her 
husband of her costs of the appeal, and an order was made 
that the husband should, on or before 27th October, 1947, 
give security in a bond of £50 or, before such date, lodge a 
sum of {50 in court. The order then went on to provide that 
in default of the appellant (the husband) giving such security 
or making such lodgment within the aforesaid time, the 
solicitor for the respondent (the wife) should notify the appeal 
clerk and thereupon the appeal would stand dismissed without 
further order. Owing to a mistake on the part of the 
appellant’s (the husband’s) solicitors, payment of the security 
was not made by the date ordered, with the result that the 
appeal against the decree nisi stood dismissed, and in due 
course the decree was made absolute. On learning the facts 
the husband applied to the Court of Appeal to set aside the 
decree absolute and reinstate his appeal. It was held by the 
Court of Appeal (Scott, Somervell and Evershed, L.JJ.) 
that there was no power in the court, by virtue of its inherent 
jurisdiction or otherwise, to set aside the decree absolute and 
reinstate the appeal. 


But the Court of Appeal has jurisdiction to entertain an 
appeal under s. 31 (1) (e) of the Supreme Court of Judicature 
{Consolidation) Act, 1925, against a decree absolute where the 
petition has not been served on the appellant. Thus, in 
Everitt v. Everitt [1948] 2 All E.R. 545 a wife petitioned for 
divorce on the ground of desertion. The husband did not 
enter an appearance. At the hearing, evidence of service 
of the petition was given and a decree nisi was pronounced 
which was made absolute in due course. The husband 
applied to the Court of Appeal for leave to appeal against the 
decree absolute notwithstanding that the time for appeal had 
expired, on the ground that the petition had never been 
served on him. The motion by the husband for leave to 
appeal was by consent treated as the hearing of the appeal. 
The Court of Appeal (Lord Merriman, P., Bucknill, L.J., and 
Lewis, J.), being satisfied on oral evidence that the husband 
had not been served with the petition in the suit, and, there- 
fore, had had no time and opportunity to appeal against the 
decree nisi, gave leave to appeal out of time, ordered that both 
the decree nisi and the decree absolute be set aside, and 
ordered a new trial. As Lord Merriman, P., said (at pp. 546, 
547), “It is well settled that a judgment obtained against a 
party in his absence owing to his not having been served with 
the process is not merely voidable for irregularity but is void 
as a nullity ... Manifestly this general principle applies 
with full force to a judgment affecting the status of the 
party.” 


But, as Pearce, J., said in Igra v. Igra [1951] P. 404, at 
p. 411, ‘‘ We should be slow to brand a foreign decree as contrary 
to natural justice (particularly when it was made in time of 
war) merely because notice did not in fact reach the applicant.” 
In that case the husband was born in Poland but later moved 
to Berlin, where he acquired a domicile of choice, and the 
wife, who was an Austrian, went to live in Berlin. They were 
married in 1926, and a child was born in 1931. The husband 
was a Jew, but the wife was not. In 1938 the husband was 
arrested and exiled from Germany to Poland, and in 1939 he 
came to England. The wife and child remained in Berlin. 
From 1941 to 1943 she lived with another man. In March, 
1942, the wife obtained a decree of divorce in Berlin, which 
was made final in May, 1942. The decree appears to have 
been obtained on the ground that the spouses had been living 
apart for three years and there was no reasonable hope that 
married life would be resumed. The husband did not know of 
the proceedings, nor was there any reasonable possibility 
of his contesting them had he known. In December, 1945, 
the wife corresponded with the husband, who wrote and told 
her that he had applied for leave for her to come to England, 
forgave her infidelity, and said that he did not recognise the 
validity of the divorce. In 1947 the wife came to England 
with her child, and the parties lived together. The re-union 
was not asuccess. In 1949 the husband became a naturalised 
British subject, and had by then acquired an English domicile. 
In 1950 he went to the United States of America, where he 
married another woman in August, 1950. In February, 
1951, the wife presented a petition for divorce in England 
in which she prayed for an injunction to restrain the husband 
from boasting or asserting that he was married to her, and 
in the alternative for a declaration that they were no longer 
married. Expert evidence was given that by s. 77 (4) of 
Ordinance No. 16 of 20th February, 1946, of the Control 
Council in Germany “ No claim for restoration of a marriage 
which has been declared void or has been annulled or dis- 
solved through divorce (in Germany) can be made.” It was 
accepted that the German court had jurisdiction in the 
divorce proceedings taken by the wife in Berlin in 1942, 
It was held by Pearce, J., that, notwithstanding the absence 
of service of those proceedings upon the husband, it had not 
been proved that the German decree offended against natural 
justice. As the learned judge said (at p. 412), ‘‘ It would be 
unfortunate if this court felt bound to reject its validity ” 
(i.e., the validity of the German decree) ‘‘ with the result that 
the wife would have a married status in England*and an 
unmarried status in Germany. It has long been accepted 
that the court of the domicile is the proper tribunal to dissolve 
amarriage. Its decisions should, as far as reasonably possible, 
be acknowledged by other countries in the interests of comity. 
Different countries have different personal laws, different 
standards of justice and different practice. The interests of 
comity are not served if one country is too eager to criticise 
the standards of another country or too reluctant to recognise 
decrees that are valid by the law of the domicile.’’ Accordingly, 
the learned judge held that in the circumstances the wife 
was not entitled to the injunction, but he made a declaration 
that the marriage had been validly dissolved. 

Whatever may be the effect of procedural irregularity—a 
matter to which we will refer later—failure to comply with 
the provisions of the relevant statute makes a decree absolute 
void. Thus, in Woolfenden v. Woolfenden [1948] P. 27 the 
wife was granted a decree nisi on 5th May, 1947, on the ground 
of her husband’s desertion. On 24th June, 1947, the husband, 
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through his solicitors, obtained a certificate under the seal of 
the Registry that the said decree nisi was made absolute. 
This application by the guilty party (i.e., the husband) was 
made in disregard of s. 9 of the Matrimonial Causes Act, 1937 
(now s. 12 (3) of the Matrimonial Causes Act, 1950), being 
made before the expiration of three months from the earliest 
date on which the party who had obtained the decree could 
have made application for the decree to be made absolute. 
In addition, the provisions of r. 40 (3) of the Matrimonial 
Causes Rules, 1947 (now r. 40 (3) of the Matrimonial Causes 
Rules, 1950), were not complied with, in that no notice of the 
application on the part of the husband for the registrar’s 
certificate was given to the wife. It was held by Barnard, J., 
that the decree absolute must be treated as a nullity and the 
certificate stating that the decree nisi had been made absolute 
must be set aside ; for, assuming that the failure to comply 
with the rules was no more than an irregularity which 
would have made the decree voidable only, the failure to 
comply with the provision of the statute made it void. The 
above was indeed an unfortunate case, for on 10th July, 1947, 
the husband had gone through a ceremony of marriage with 
another woman. 


It may also be possible to set aside a decree absolute on 
the ground that it has been obtained through some procedural 
irregularity. Such procedural irregularities may render a 
judgment void or voidable only. In Marsh v. Marsh [1945] 
A.C, 271 it was held by the Judicial Committee of the Privy 
Council (Lords Porter, Merriman and Goddard, Sir Madhavan 
Nair and Sir John Beaumont) that while no decisive test 
has been laid down for distinguishing between procedural 
irregularities which render a judgment void or voidable only, 
one test is to inquire whether the irregularity has caused a 
failure of natural justice. In that particular case the pro- 
ceedings were under the Divorce Law, 1879, of the Colony of 
Jamaica and the rules made thereunder. An intervener 
entered an appearance in divorce proceedings to show cause 
why a decree nisi against the appellant should not be made 
absolute. The court in fact made the decree absolute, though 
the period of four days within which under the rules the 
intervener was permitted to file affidavits in support of his 
intervention had not expired. The Judicial Committee held 
that, while it was irregular to have proceeded with the making 
of the decree absolute before the four days had elapsed from 
the entering of the appearance, the irregularity was not such 
as had caused a failure of natural justice and accordingly 
the order absolute was voidable only, and, the appellant 
having taken no steps to set it aside, it was valid and sub- 
sisting. On this point reference may also be made to 
McPherson v. McPherson {1936} A.C. 177, which was a decision 
of the Privy Council on appeal from Alberta in Canada. 
In that case the husband instituted proceedings for divorce 
on 17th March, 1931, alleging adultery by his wife with one 
Leroy Mattern. The case was undefended. The trial took 
place on 22nd April, 1931, in the judges’ law library in the 
Court House at Edmonton in Alberta before Tweedie, J. 
A decree nisi was pronounced, which was made absolute on 
28th July, 1931. In July, 1932, the husband married the 
wife of Leroy Mattern, the co-respondent in the divorce 
proceedings, she having herself divorced her husband. On 
11th October, 1932, an action was brought by the former 
wife to have the decrees nisi and absolute declared void on the 
ground that the trial had been a secret one. The Judicial 


Committee of the Privy Council (Lords Blanesburgh, Macmillan 
and Wright) held that, although the judge on the trial had 
unconsciously denied his court to the public in breach of their 
right to be present, the resulting decrees nisi and absolute 
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were voidable only and not void. Inasmuch, however, as 
the time for appealing against the decree absolute had expired 
before the present action was instituted, and a new status 
had been acquired by the petitioner remarrying and becoming, 
as was his present wife, entitled to the protection afforded by 
s. 57 of the Divorce and Matrimonial Causes Act, 1857, the 
decree absolute, although originally voidable, had become 
unassailable. 


As to whether an application may be made to the Divisional 
Court for the re-hearing of a suit when the decree nisi has 
been made absolute, it is important to refer to r. 36 of the 
Matrimonial Causes Rules, 1950, which provides that “ (1) An 
application for re-hearing of a cause heard by a judge alone 
where o error of the court at the hearing is alleged shall be 
made to a Divisional Court of the Probate, Divorce and 
Admiralty Division. The application shall be by notice of 
motion, stating the grounds on which it is based, filed in the 
Divorce Registry and served upon the opposite parties within 
six weeks after judgment. The notice shall be a fourteen 
days’ notice and may be amended at any time by leave 
of the judge. (2) Any other application for re-hearing 
shall be made by way of appeal to the Court of Appeal.’’ In 
Edwards v. Edwards [1951] P. 228 the husband on 
11th December, 1947, filed a petition for divorce in the 
Newport (Mon.) district registry on the ground of his wife's 
desertion. On 19th December, 1947, the petition was served 
on the wife by registered post, and on 29th December, 1947, 
she completed and forwarded to the honorary secretary of a 
Poor Persons’ Committee a form of application to be permitted 
to defend the suit as a poor person. The acknowledgment 
of service and the two duplicate forms of memorandum of 
appearance were apparently handed or sent to the secretary 
by the wife. No form of appearance was in fact sent to the 
registrar in accordance with the procedure stated in the 
memorandum of appearance. On 18th February, 1948, 
the wife received a letter stating that her application for a 
poor person’s certificate had been refused. Owing to her 
failure to comply with the instructions in the memorandum 
of appearance, the district registrar was ignorant of her wish 
to appear and defend the case. Since she had not entered an 
appearance she was not notified of the date when the case 
was to be heard. She read in a local paper dated 15th May, 
1948, that her husband had been granted a decree nist on 
6th May, 1948. Ghe then consulted solicitors, who wrote 
to the King’s Proctor stating the position, alleging, among 
other matters, that the husband had had intercourse with the 
wife during the period of desertion, which had not been 
disclosed to the court. Reference was also made to certain 
orders against the husband which had been made by a court 
of summary jurisdiction which the husband had also failed to 
disclose to the court. The King’s Proctor replied that more 
evidence would be required before he could intervene, and 
there was, in fact, no intervention. Some time after the 
decree nisi had been made absolute, and after the discharge 
of an existing maintenance order, the wife applied to the 
Divisional Court for a rehearing of the petition. It was not 
suggested that any error had been made by the learned 
Commissioner who had adjudicated upon the suit. Nor was 
it suggested that the decree absolute was a nullity, either by 
reason of failure to comply with statutory requirements which 
were conditions precedent to the right to the decree or as 
being the result of a procedural irregularity which caused a 
failure of natural justice. It was held by the Divisional 
Court (Pilcher and Collingwood, JJ.) that it is not competent 
to a party, after the pronouncement of a decree absolute, to 
apply successfully to the Divisional Court under r. 36 of the 
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Matrimonial Causes Rules, 1950, for the rehearing of a suit 
in which a decree absolute has already been pronounced in 
circumstances of procedural regularity, and hence the wife’s 
application in the present case was dismissed. 

The right of appeal from a decree absolute is that of the 
parties only. There are no means of intervention by a member 
of the public after the decree nisi has been made absolute 
(see Crosland v. Crosland [1947] P. 12). In that case 
Wallington, J., said that even though there may have been 
fraudulent concealment of vital facts throughout the whole 
of the proceedings of a petition, down to the very moment of 
the pronouncement of the decree absolute, when once the 
decree has been pronounced the court is helpless; and the 
right of appeal is a limited right which is not open to a member 
of the public, but is confined to the parties in the proceeding. 

In conclusion, two matters may be noted which are not 
strictly concerned with setting aside, or appealing from, a 
decree absolute of divorce, but which are sufficiently connected 
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with this subject to be worthy of mention. In Llovd-Davies v. 
Lloyd-Davies |1947| P. 53 it was held by the Court of Appeal 
(Lord Greene, M.R., Morton and Somervell, L.JJ.) that 
a judge of the Divorce Division has no discretion or right to 
grant an application to make absolute a decree mis? against 
which an appeal is pending. This is so, even though in the 
opinion of the judge the appeal is frivolous or vexatious 
or otherwise without merit. In W v. W and D {1948) 
P. 157 the husband obtained a decree nist on the ground 
of his wife’s adultery with the co-respondent and the 
co-respondent lodged a notice of appeal against the order 
awarding damages against him. Six weeks after the date of 
the decree nisi the petitioner’s solicitors made application 
for the said decree to be made absolute. It was held by 
Willmer, J., that the appeal of the co-respondent against the 
award of damages was not an appeal against the decree for 
dissolution of marriage, and the petitioner was therefore at 
liberty to have the decree made absolute forthwith. M 


ACCIDENTS TO SCHOOLCHILDREN 


THE decision of the Court Appeal in Wright v. Cheshire 
County Council {1952} 2 All E.R. 789; 96 Sor J. 747, raises 
important considerations concerning the extent of the legal 
duty owed by school-teachers and education authorities to 
pupils in their schools to safeguard them against injury, 
including the interesting question as to how far conformity 
with a generally approved practice or system which has been 
carried on for a long time will confer immunity from damages 
for negligence on the odd occasions when that practice or 
system breaks down and the pupil suffers injury. 

The duty owed by a schoolmaster was defined by Lord 
Esher, M.R., in Williams v. Eady (1893), 10 T.L.R. 41, as a 
duty to take such care of his pupils as a careful father would 
take of his children, and it is in the light of this maxim that 
all cases of action against schoolmasters for negligence must be 
considered. 

The particular facts of Wright v. Cheshire County Council 
are important and need to be stated fairly fully, because on 
first sight the decision may appear to be inconsistent with 
other authorities. The plaintiff, a boy of twelve, was one of 
a class of forty boys taking part in gymnastic exercises at a 
school managed and controlled by the defendant council. The 
class was split up into four parts, or squads, each performing 
a different form of exercise but all under the supervision of an 
instructor. The squad of which the plaintiff was a member 
had to vault in turn over what was called a ‘“ buck,” an 
obstacle about 3 feet high and 1 foot 6 inches long. The 
practice was for one of the ten boys to go to the receiving 
end, the other nine forming a queue. The first of the queue 
would go over the buck with the one waiting to receive him 
and to aid him if necessary. The receiver would then go to the 
end of the queue, the remainder of the boys following over the 
buck in turn, one always standing at the receiving end. 

Evidence was given that it was the approved practice in 
many schools to leave boys who had had a little practice to 
carry out the exercise by themselves, so as to give them 
self-confidence. The plaintiff's evidence was that while he 
was in the act of vaulting over the buck the school bell rang, 
denoting the end of the class, and the boy at the receiving 
end ran off without waiting to receive the plaintiff, who fell 
and sustained injuries. The plaintiff had done the exercise on 
many occasions before and had in fact cleared the buck on 
four occasions that afternoon, although he stated that the 
occasion of the accident was the first time he had gone over 


the buck without a boy at the other side to receive him. 

The plaintiff claimed damages, alleging that the defendants 
were negligent in failing to exercise reasonable care in not 
having an adult present at the receiving end of the buck, 
and McNair, J., upheld this contention, saying that it seemed 
to him that this particular operation, which was admittedly 
unsafe for the boys unless there was someone to receive them, 
ought to have demanded that there should be some adult 
ready to receive the boys or support them on landing, and that 
it was not a proper discharge of the defendants’ duty to exercise 
the care of a reasonably careful parent to allow that duty of 
supporting the boys on landing to be discharged solely by a 
small boy. The judge accepted the evidence of an expert 
witness for the plaintiff, a fellow and an examiner of the 
British Association of Physical Training who had had a long 
experience of gymnastics and physical drill, that in his opinion 
the practice was a dangerous one, although he admitted that 
it was the recognised method of thousands of teachers through- 
out the educational service. The defendants appealed. 

The question as to whether there is negligence is one of fact 
and in the ordinary way no appeal lies agaimst a determination 
of a question of fact. An illustration of such a case is Gibbs v. 
Barking Corporation [1936] 1 All E.R. 115, where the plaintiff, 
a schoolboy attending a school of the defendants, was injured 
while performing a similar exercise to that of the boy Wright. 
The county court judge found that the master in charge of the 
class had failed to take proper care, and awarded damages. 
On appeal the Court of Appeal upheld this decision. Slesser, 
L.J., said “It is a question of fact that has been decided 
by the learned county court judge. The respondent was 
required to undergo gymnastic training in the school which 
he was attending, and in company with other boys was 
required to vault over a horse, and the learned county court 
judge finds that it is the duty of the games instructor to see 
that each boy, as he jumps over the horse and comes to the 
other side, does not fall. Whether this boy fell before he had 
finished his task of jumping over the horse or whether he fell 
just after he had jumped over the horse and before he had 
recovered his complete equilibrium, the learned judge found 
that he landed in a stumble and there is ample evidence why 
he could come to that conclusion. He landed on the mat on 
the far side and stumbled and fell. . . . That might properly 
be held to be a fall or stumble during the process of the 
vaulting in which the master was under an obligation to take 
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care, and the learned county court judge has found that that 
was an absence of reasonable care. The games master does 
not seem to have acted with that promptitude which the law 
requires.” 

There is an absence in the report of this case of any facts 
which show the reason for the county court judge’s decision. 
There is no mention of either the height or length of the 
obstacle or the age of the boy, whether or not he was proficient, 
or whether the exercise was one that had been performed 
safely over a long period in conformity with the practice of 
other authorities. The last words of Slesser, L.J., suggest 
that the negligence of the instructor consisted not so much 
in allowing the exercise, but in observing that the plaintiff 
was in a stumble and doing nothing to assist him. 

Gibbs v. Barking Corporation was quoted by the respondents 
in Wright v. Cheshire County Council as an authority for the 
proposition that, like the county court judge in the Barking 
Corporation case, McNair, J., had made a finding of fact 
against which the defendants had no right of appeal. Dealing 
with this argument, Birkett, L.J., quoted an observation of 
Lord Macmillan in Glasgow Corporation v. Muir [1943] 
2 All E.R. 44, at p. 48, to the effect that “. . . the standard 
of care of the reasonable man involves in its application a 
subjective element. It is still left to the judge to decide 
what in the circumstances of the particular case the reason- 
able man would have had in contemplation and what 
accordingly the party sought to be made liable ought to 
have foreseen’’; and, applying it to the facts of Wright v. 
Cheshire County Council, Birkett, L.J., said that everything 
turned on the nature of the exercise that was being performed, 
which in this case was a simple one which had been done 
many times before in conformity with a generally recognised 
practice. 

Dealing with the latter aspect of the matter, he said: 
“ The general rule that a defendant charged with negligence 
can clear himself if he has shown he has acted in accordance 
with the general and approved practice has some application 
at least. It is true that the general practice may not conform 
to the standard of care required by a reasonable and prudent 
man, but in the ordinary circumstances where you find a 
general standard of care in the medical profession followed 
by general practitioners, or a general standard in the educa- 
tional profession followed by physical training instructors, 
and a defendant can come and say: ‘In all that I did I 
followed the approved practice generally adopted throughout 
the land,’ at any rate he is in a position of considerable 
strength to answer a charge of negligence.’’ The court held 
that the evidence had not shown the defendants to have been 
negligent, and allowed the appeal. 

It is interesting to contrast this case with the decision of 
the Court of Appeal in Fryer v. Salford Corporation [1937] 
1 All E.R. 617 ; 81 Sor. J. 177, which was not referred to in 
the recent decision. The two cases differ in their particular 
facts, but the earlier case has a relevancy when considering 
the law applicable in injuries of this kind. In Fryer v. Salford 
Corporation, the plaintiff, a girl of eleven years of age who 
was one of a class of some twenty girls of the same age 
receiving instruction in cookery in a room containing two gas 
cookers, received injuries from burns. The instruction being 
given was that of making a pudding. The practice was for 
each pudding, after being mixed, to be placed in a steamer, 
a cylindrical tin which was put over a gas fire, the water 
being allowed to boil and subsequently to simmer. When the 
puddings were ready the teacher, as she took them out of 
the steamers, would call out the number of each particular 
pudding, which would serve as a summons to a child bearing 
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the same number to come to the stove and receive her pudding. 
No guard was placed round the cooker. On the day of the 
accident there was a line of girls waiting at one stove to 
receive their puddings from the teacher. The plaintiff had 
gone to the second stove in anticipation of the teacher getting 
there and handing her her pudding. Her clothing caught fire 
from the unprotected stove and she received injuries. 

Swift, J., held that in the circumstances prevailing in the 
centre the danger of a child being burnt was one which could 
reasonably be anticipated by the local authority, who should 
have provided a guard to the stoves, and the Court of Appeal 
upheld his decision. As in the case of Wright v. Cheshire 
County Council, the defendants gave evidence, which was not 
contradicted, that no guards had been placed upon gas-cookers 
of this kind used by children by other education authorities 
and that no previous case was known of a child being injured 
in this way. Evidence was given by a headmistress of a 
Training College of Domestic Economy that the presence of 
a guard would in some cases interfere with certain cooking 
lessons and that, as the children would not have such a 
guard at home, its presence would not accustom them to the 
conditions they would have to face in their own homes, 
although it was admitted that a detachable guard which 
could be removed when necessary could have been used. 

Slesser, L.J., said that a distinction should be drawn 
between the case where the possibility of danger emerging is 
reasonably apparent, in which case there is negligence if no 
precautions be taken, and that where, to quote Lord Dunedin 
in Fardon v. Harcourt Rivington (1932), 146 L.T. 391, “the 
possibility of danger emerging is only a mere possibility which 
would never occur to the mind of a reasonable man.”’ Then 
“there is no negligence in not having taken extraordinary 
precautions.’ In his view and in the view of Scott, L.J., 
it could not be said that what happened was that which 
no reasonable person could anticipate merely because such 
an accident had not happened before or because there was no 
reason to suppose that it would happen. Farwell, J., said 
that he had felt considerably more difficulty about the case 
than the other members of the court, but that he was not 
prepared to say that there was no evidence upon which the 
learned judge could have come to the conclusion he did, and 
therefore he was not prepared to dissent. 

There is in this case the element of allurement. Slesser, L.J., 
said, in his judgment, ‘‘ I think it is quite clear that for young 
children witnessing the final transfiguration of their own 
puddings it was a distinct allurement, and nothing was more 
natural than that children should crowd around this stove in 
order to receive their puddings’’; and Scott, L.J., said, 
“ Having regard to the inevitable allurement for these little 
girls of the forthcoming puddings and the impossibility of the 
teacher at the same time picking out the puddings from the 
one stove and also watching children at the other, I think 
that the local education authority were in a logical dilemma : 
either there cught to have been two teachers or a guard to the 
stove.” There was no question of allurement in Wright v. 
Cheshire County Council, and the nature of the accident was 
entirely different, but in each case there is evidence of a long- 
established and general practice which had been carried out 
without mishap, and in each case the teacher concerned 
had been unable, by reason of being otherwise occupied, to see 
the actual occurrence which caused the injury. 

In Wright v. Cheshire County Council the eviuence of the 
safety of the established practice was contradicted by an 
expert in physical training. It was proved that the exercise 
could be and had been performed safely without an adult 
person being at the receiving end of the buck, but there was 
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no evidence that any of these small boys had cleared the buck 
without any assistance at all. The cause of the boy’s injury 
was not that there was not an adult person at the receiving 
end of the buck to support him over, but that his fellow 
pupil ran away without waiting to receive him. Whether this 
could have been avoided by a better system of supervision 
or discipline is not clear. A passage in the judgment of 
Singleton, L.J., suggests the contrary. He says: “It 
would appear from the judge’s finding of fact that the cause, 
or a cause, of the accident to the plaintiff was that the boy 
who ought to have been standing by the mat left his post when 
the bell sounded. The bell was an indication of a break for 
playtime. In the ordinary course the boys, on the sound of the 
bell, would receive an order to go to the corner at which their 
squad paraded before being dismissed. Why shouid the 
defendants apprehend that on this, or on any occasion, the 
boy would run away when the plaintiff was in the act of 
vaulting ? So far as we know, that sort of thing had never 
happened before.”’ 

The whole foundation of the decision of the Court of 
Appeal is that the exercise was a simple exercise which could 
be performed without risk. The exercise, however, was of 
the same nature as that in Gibbs v. Barking Corporation, 
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where the county court judge’s finding of fact was left 
undisturbed. In Fryer v. Salford Corporation there was 
evidence of allurement which deprived the defendants of the 
protection of the rule as to established custom. 

It is clear from the latter case that the standard of care 
generally adopted may not always conform to the standard of 
care that would be observed by that elusive character, the 
ordinary reasonable and prudent man. When it does not 
so conform the defendant authority will be liable in damages, 
and in determining the question one can only fall back upon 
the somewhat unsatisfactory conclusion that each case 
must be judged on its own facts, bearing in mind that the 
question of negligence is one of fact the determination of 
which will not be disturbed unless it is founded upon some 
error in principle. The moral to be drawn by a defendant 
from this difference between the decisions in Gibbs v. Barking 
Corporation and Wright v. Cheshire County Council would 
appear to be to emphasise by evidence and argument the 
generality and long standing of the practice of which complaint 
is made. If this is done, he will, per Birkett, L.J., be ina 
position of considerable strength to answer a charge of 
negligence. 

RG 


XXI—INDORSEMENTS OF CLAIM 


WHETHER the writ of summons by which an action in the 
High Court is commenced be a specially indorsed one, or 
whether it is of the statistically less common kind called an 
ordinary writ, it must before issue bear some indorsement of 
the plaintiff's claim. Order 3, r. 1, of the R.S.C. enjoins 
this, and the other rules of the order go on to deal with the 
two types of indorsement, general and special, and with the 
indorsement in certain specific types of action. 

A special indorsement is in some respects more than a 
portion of the writ. In the early days of the modernised 
procedure introduced by the Judicature Acts, judges some- 
times exercised their minds with the question whether a 
special indorsement of claim was a pleading, and came to the 
conclusion that at least it was not a pleading such as requires 
to be marked with the day of its delivery (Veale v. Automatic 
Boiler Feeder Co., Ltd. (1887), 18 Q.B.D. 631), and to be 
delivered, if delivery is to count as of the same day, before a 
specified hour (Murray v. Stephenson (1887), 19 Q.B.D. 60). 
On the other hand, it takes the place of a pleading, and 
accordingly is subject to the like requirements as to particu- 
larity as a pleading. The reference in Ord. 3, r. 6, is to the 
writ being ‘‘ specially indorsed with or accompanied by ”’ a 
statement of the plaintiff's claim, and service of such a writ 
sets running (Ord. 21, r. 6) the time for the defence which a 
defendant must deliver in addition to entering appearance to 
the writ itself if he is to avoid the entry against him of 
judgment in default. 

The advantage of a specially indorsed writ is, of course, 
that it opens the way to an application for summary judgment 
without trial (Ord. 14). But it is optional, and is available 
only in certain cases which we hope to write about in a further 
article. 

In the case of actions in which a special indorsement is 
either not proper or not desired by the plaintiff, the other 
rules of Ord. 3 apply. Rule 2 is to the effect that it is not 
essential to set forth the precise ground of complaint, or the 
precise remedy or relief to which the plaintiff considers himself 
entitled. The Practice Masters’ Rules also direct that the 


indorsement should be a statement of the nature of the claim 
only, and not a statement of claim. Odgers (Pleading and 
Practice) calls it merely a label to show to what class of action 
the suit belongs. 

On the other hand, certain rules impinge upon this general 
absence of restriction. Thus representative capacity must 
be shown (r. 4). If the plaintiff, in the first instance, desires 
an account to be taken, the indorsement must claim 
accordingly (r. 8). And in libel the indorsement is to identify 
the publication with sufficient particularity (r.9). By Ord. 53, 
r. 1, the plaintiff, in any action in which he claims a mandamus 
to command the defendant to fulfil any duty in the fulfilment 
of which the plaintiff is personally interested, shall indorse 
such claim upon the writ of summons. Hall, V.-C., in 
Colebourne v. Colebourne (1876), 1 Ch. D,,690, thought that a 
plaintiff who had indorsed only a claim for administration of 
an estate in which she was interested “ had better ’’ amend 
her indorsement by asking for an injunction and a receiver 
before applying for an interim injunction and appointment. 

Even apart from these specific instances, it would be wrong 
to conclude from Ord. 3, r. 2, that the contents of a general 
indorsement are not important. There must be such an 
indication as gives to the defendant a general idea of the 
nature of the plaintiff's claim. The “mere label’ must 
really describe the class of action. “It is not sufficient,”’ 
said Romer, L.J., in Marshall v. L.P.T.B. [1936) 3 All E.R., 
at p. 90, “ for the plaintiff to indorse his writ merely with a 
claim for damages .. . Nor . . . is it sufficient for a plaintiff 
to indorse his writ with a claim for damages for breach of 
contract or damages for negligence without giving the 
defendants some indication of the contract which the plaintiff 
alleges has been broken, or some idea of the duty which he 
says the defendants have failed to perform.’’ We called 
attention some time ago (95 Sor. J. 493) to the warning given 
by Devlin, J., in Hill v. Luton Corporation {1951) 2 K.B., at 
p. 390, of the consequences to solicitors of overlooking the 
plain meaning of this passage. The safe course is to follow 
as closely as possible the forms of indorsement contained in 
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Appendix A to the R.S.C. These are expressly prescribed, so 
far as applicable, by Ord. 3, r. 3, and if none is applicable the 
indorsement is to be in “ such other similarly concise form as 
the nature of the case may require.” 

Generally, it should be remembered that, although a plaintiff 
may in his statement of claim alter, modify or extend his 
claim without amending the indorsement of the writ (Ord. 20, 
r. 4), he will not be allowed by so doing to change the whole 
character of the action. It was so held by Kekewich, J., in 
Cave v. Crew (1893), 62 L.J. Ch. 530. There the writ claimed 
an account of partnership transactions, but the statement of 
claim alleged misrepresentation and demanded return of a 
premium. The accounts claim could, under the partnership 
articles, have been stayed for arbitration, but not the 
misrepresentation claim. The statement of claim was ordered 
to be struck out, leaving the plaintiff at liberty to deliver a 
fresh statement within the terms of the indorsement. 

An indorsement can, naturally, be amended by leave of 
the court. In addition, it is recognised that, by a sort of 
informal power to amend without leave, the delivery of a 
statement of claim which is unimpeachable in point of form 
and particularity cures any defect that may have existed in 
the original indorsement of the writ, subject to the operation 
of the principle of Cave v. Crew, supra. This position has 
been litigated more than once in recent years with special 
reference to the competence of the quasi-amendment having 
regard to the limitation law. Shortly, the effect of Hill v. 
Luton Corporation, supra, and the authorities there cited is 
that, although, in cases where a defence of statutory limitation 
has accrued to the defendant by reason of the lapse of the 
appropriate periods for issue and service of proceedings 
respectively without proceedings proper in every respect 
having been taken, the court will not lend its aid by authorising 
amendment (Marshall's case) or renewal of the writ (Battersby 
v. Anglo-American Oil Co., Ltd. [1945] K.B. 23) to rescue 
the plaintiff from his plight, yet if the plaintiff can without 
requiring any leave amend his claim or cure the defect by 
delivery of a proper statement of claim, and does so, the 
defendant cannot complain. The defective writ is not a 
nullity, in other words. It is effective to start an action, and 
so prima facie to stop the running of the limitation period, 
but the action thus commenced will be abortive unless the 
defect can be cured without recourse to the court and is so 
cured in time. 

The point of the latest decision on the subject is that it 
demonstrates the meaning of ‘“‘in time’ in this context. 
Grounsell v. Cuthell and Another {1952} 2 All E.R. 135 was an 
action commenced by a writ defectively indorsed. One of the 
defendants entered a conditional appearance and applied to 
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set aside the service on him on the ground that the indorsement 
did not set out sufficiently the cause of action. After the 
issue of the summons but before it was heard a proper state- 
ment of claim was delivered. In adjudicating upon the 
summons, ought the court to be guided by the position at 
the date when it was issued, when the proceedings disclosed a 
vulnerable defect ? Or by the position at the date of the 
hearing of the summons, by which time the imperfection had, 
by a step not requiring any leave, been remedied? In the 
absence of any authority either way, Ormerod, J., decided 
in favour of the latter alternative, and held that service of 
the writ should not be set aside. The open question now is 
what attitude the court is likely to take if a defendant succeeds 
in getting his summons on for hearing before delivery of the 
full statement of claim. Much might then depend on whether 
or not the time allowed for delivery of the statement of claim 
had expired. 

What may seem at first sight a curious feature of Grounsell’s 
case is that the application made by the defendant was to set 
aside, not the writ itself, but only the service of it. The 
learned judge pointed out that if the service were nullified, 
there would be nothing to prevent the plaintiff from re-serving 
the writ accompanied by an effective statement of claim, thus 
curing the imperfection in the indorsement. The twelve 
months allowed for service of the writ had not expired. But 
under Ord. 70, r. 1, the court appears to have discretionary 
power to set aside altogether a writ which does not comply 
with the rules, and Chitty (17th ed., p. 287) gives a form of 
application. If such an application had succeeded in this 
case, the plaintiff would have been out of time for issuing a 
fresh writ so far as a part of the claim (that under the Fatal 
Accidents Acts) was concerned. 

The explanation is to be found in the judgment in Hill v. 
Luton Corporation, supra, in which case the summons had 
asked for the writ and its service to be set aside. Devlin, J., 
said that it was a strong thing to do to set aside a writ for 
defective indorsement. Except where the indorsement was 
regarded as an abuse of process, the court had generally 
refused to take such a step, and had either set aside only the 
service, as in the old case of Truslove v. Whitechurch (1840), 
8 Dowl. 837, or in the case of a defective special indorsement, 
struck out the indorsement under the rules for setting aside 
pleadings. In Auster, Ltd. v. London Motor Coach Works, Ltd. 
(1915), 112 L.T. 99, Buckley, L.J., said: ‘“‘ A writ may be 
issued which discloses no cause of action,’’ and all three 
members of the Court of Appeal plainly thought that the 
defendant’s proper course in such a case was to apply to 
strike out the pleadings—not to set aside the writ. 


J. F. J. 


NATHAN COMMITTEE: CONTROL OF 
CHARITABLE TRUSTS 


THE Committee’s recommendations on the control which 
should be exerted from the centre over the dealings of trustees 
of charitable trusts with the trust property fall under several 
heads, of varying interest and importance. Some of these 
recommendations, such as those concerning the Mortmain 
and Charitable Uses Acts, will, if they are adopted, concern 
every property lawyer; others, such as those on the audit 
of trust accounts and the compilation of a register of all 
charitable trusts, affect only the internal machinery, as it 
were, of these trusts and will not directly affect anyone who 


is not a trustee of a charitable trust, or a clerk to such a trust, 
or a beneficiary. But the number of solicitors who act as 
trustees or clerks of charitable trusts up and down the country 
must be enormous, and all these recommendations seem to me 
to be worthy of some note in this “‘ Diary,” although not all 
of them will necessarily interest every reader. 

As to the recording of charitable trusts, the Committee 
points out that there is a provision on the statute book already 
(the Charitable Donations Registration Act, 1812) which, 
with certain exceptions, requires the trustees of all charitable 
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trusts, both those then in existence and those which were or 
are founded thereafter, to register certain details concerning 
their trusts with the clerk of the peace of the county, city or 
town (if a county in itself) in which the beneficiaries are, 
and the clerk is, in his turn, required by this Act to send 
a copy of the details so supplied to him to the Court of 
Chancery. But this Act was, from the first, only partially 
observed and is now a dead letter, largely because no penalty 
is prescribed for failure to comply with its requirements. 
The basis of the work which is now done by the Charity 
Commissioners and (in the case of educational trusts) the 
Ministry of Education consists of the records of trusts compiled 
by the Brougham Commissions, which, in an age more favour- 
able to reform than the year 1812, recorded particulars of 
practically all the charitable trusts in existence at the time 
in England and Wales ; but although some effort was made 
before 1914 to keep these records up to date, they are so 
no longer. Apart from the records of local charities kept 
by certain types of local authorities under certain statutory 
obligations, and by others simply as a local activity of utility 
to the inhabitants, and those compiled by certain purely 
voluntary bodies such as the Family Welfare Association 
(still, perhaps, more familiar under its old name of the Charity 
Organisation Society), there are no up-to-date records of the 
large number of charitable trusts known, or suspected, to 
exist in this country. The Charity Commissioners and the 
Ministry of Education can, of course, discover the existence 
of newly founded trusts, in some cases at any rate, on informa- 
tion derived from other sources, such as the particulars of 
wills in the newspapers or the particulars supplied to the 
Estate Duty Office, but records based on such information 
cannot be exhaustive and there must be many trusts, it is 
felt, of which there is no official record. 


The Committee, therefore, recommends that the trustees 
of all charitable trusts should be required to send to the 
Charity Commissioners or the Ministry of Education, as the 
case may be, under penalty of a small fine payable personally, 
certain basic information about any charitable trust either 
already in existence or which may come into existence. 
The information required, it is suggested, should be as follows : 
(1) name of the trust ; (2) date of its foundation, and whether 
by deed, will or otherwise ; (3) certified extracts from the 
trust instrument, including particulars of endowments, 
objects of the trust and area if prescribed ; (4) name and 
address of the chairman and secretary, and (5) place of 
deposit of the deeds, securities, etc. 

This recommendation seems to be sensible, taken on its 
own, but it is also intimately connected with the Committee’s 
wide-ranging recommendations for extended powers to change 
the objects of charitable trusts which no longer serve any 
useful purpose, of which I will have something to say later. 
Many small trusts with outmoded objects can only be made 
to serve a useful purpose by being amalgamated with other 
trusts, so that a worth-while fund can be provided, and the 
ultimate success of any scheme for modernising trusts in 
this way will obviously depend on the availability of up-to-date 
information of all trusts operating within any particular area, 
or possessing objects broadly similar. The Committee’s 
recommendations in this respect, however, can only be 
adopted if the present small staff of the Charity Commissioners 
and of the department of the Ministry of Education which 
is responsible for educational trusts is considerably increased, 
and it is difficult to believe that the present is a time at 
which the Government will be willing to provide for any 
considerable increase in the expenditure of these bodies. 
But it seems to me that this useful suggestion may, perhaps, 
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be put into operation without imposing quite such a burden 
on the staff at the centre as the Committee envisages. The 
Committee recommends that it should be the duty of the 
Charity Commissioners and the Ministry to compile from the 
particulars they would receive from trustees lists of trusts 
by areas and types, and to transmit classified lists of trusts 
operating in their area to county councils and county borough 
councils (in London, the City of London and the Metropolitan 
borough councils). An alternative proposal, of building up 
district records from local records assembled by local 
authorities, is dismissed on the ground (amongst others) 
that it would need more extra staff than a central compilation. 
I find this difficult to believe, and if the compilation of such 
records were made primarily the duty of the smaller authori- 
ties, it is possible that it could be done—at any rate once 
the initial task of recording existing trusts is over—without 
any addition to the staff of any local authority at all. Some 
extra staff at the centre would, it is true, be required to 
maintain the central registers, but if the information received 
by the Commissioners and the Ministry were to be in standing 
form, and already checked by responsible persons, the work 
involved in the collation of this information and the mainten- 
ance of the registers should be small. The disadvantages 
of some such scheme, whatever they were felt by the Com- 
mittee to be, do not emerge from its report and the advantages 
of a compilation initially made by persons with a far greater 
local knowledge than any central authority can ever possess 
were not, so far as I can see, anywhere properly considered 
by the Committee. 

The next head under which the control of trustees of 
charitable trusts is examined is that of inquiry. Under 
s. 9 of the Charitable Trusts Act, 1853, the Charity Com- 
missioners and the Ministry of Education are given the 
widest powers to inquire into the conduct and state of all 
charitable trusts in England and Wales, and with this power 
it has always been open to either of them “ to adopt a policy 
of positive and frequent intervention in the administration 
of trusts or a policy of intervening only when something 
serious is brought to light. In the event, they have adopted 
the latter course.’’ The Committee finds that the main 
object of this provision, the prevention of malpractice, 
has been attained by the pursuing of this policy, malpractice 
having been reduced to negligible proportions and charitable 
trusts being nowadays almost without exception honestly 
administered ; where irregularities are brought to the notice 
of the Commissioners or the Ministry it is almost always 
found that the slip has been committed innocently. On 
the other hand, this light-handed exercise of the powers 
of inquiry by the central authorities has also had the effect 
of preserving, as a practical rule, the old principle upon which 
the Court of Chancery proceeded in the discharge of its 
functions of supervision over charitable trusts--that trustees 
of such trusts should be left to administer their trust according 
to their lights and to the best of their ability. With the 
exception of the single matter of accounts, the Committee 
accepts this principle as perennially valid and does not 
recommend any closer supervision of the operation of charit- 
able trusts. But without taking from them full responsibility 
for their activities, the Committee expresses the view that 
the Commissioners and the Ministry should do more, either 
themselves or more especially through other bodies, to 
encourage trustees to adopt the best administrative techniques, 
and generally to put their trusts to the best possible use. 


The reference here to “ other bodies’’ is directed to such 
organisations as the Family Welfare Association and the 
King Edward’s Hospital Fund for London, whose great 
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experience in the administration of funds for charitable 
purposes is well known, and I think that it will be generally 
regarded as satisfactory that, in the Committee’s view, 
bodies of this kind are more suitable exponents of efficiency 
in administration than the central authorities themselves, 
whose experience has been rather more directed to the 
supervisory than the administrative function. 

The Committee’s recommendations as to trust accounts 
are, briefly, that the accounts of all charitable trusts for which 
the Charity Commissioners or the Ministry of Education are 
responsible should be audited annually by a professionally 
qualified auditor and rendered to the appropriate authority 
in standard form. This recommendation would not affect 
the ‘‘ excepted’ charities, i.e., certain charities which are 
now exempt from the jurisdiction of the central authorities 
and which, largely speaking, would remain so if the Com- 
mittee’s report is accepted; these include, e.g., certain 
corporations exempted from the Charitable Trusts Act, 1853, 
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such as certain universities and their component colleges, 
cathedral churches, many trusts of buildings used for religious 
purposes and, of course, unendowed charities wholly supported 
by voluntary contributions. 

It seems a pity to burden all trusts, large or small, simple 
or complicated, with the expense of an annual professional 
audit. The many solicitors and other professional men who 
act as trustees of many of these charities are, one would 
think, more than competent to carry out a simple audit, 
especially if the form of the final account is prescribed. 
Otherwise this recommendation seems to be harmless. But 
as the perusal of over 100,000 sets of accounts every year, 
however simple some may be, would be an enormous task, 
large additional staff would be required at the centre to 
undertake it, and I, myself, doubt whether, because of this 
necessity, this particular recommendation of the Committee 
will be accepted, in the near future at any rate. 

"ae 


CONTROL: REMEDIES FOR OVERPAYMENT 


THE right of a protected tenant to recover money paid as 
rent which was “ irrecoverable ’’ by the landlord was created 
by the Increase of Rent, etc., Restrictions Act, 1920, s. 14 (1). 
The subsection provides that the sum so paid shall be recover- 
able from the landlord who received the payment or his 
legal personal representative by the tenant by whom it was 
paid, ‘‘and any such sum... may, without prejudice to 
any other method of recovery, be deducted by the tenant 
from any rent payable by him fo the landlord.” 

This availability of alternative remedies gave rise to the 
dispute which came before the court in Bradley-Hole v. Cusen 
(1952), 97 Sox. J. 45 (C.A.). The said dispute was between 
the trustee in bankruptcy of a landlord to whom the defendant 
tenant had paid sums made irrecoverable, and the tenant. 
The latter had sought to deduct the amount from rent due 
since the bankruptcy ; the plaintiff contended that all that 
could be done was to prove in the bankruptcy. The county 
court judge agreed with him; the Court of Appeal did not. 

Authorities were cited on both sides. The trustee began 
with Titterton v. Cooper (1882), 9 O.B.D. 473 (C.A.), which 
could be helpful as regards general principles only ; it was 
the position of the trustee of a bankrupt tenant that was 
examined and the case decided that that trustee, not having 
disclaimed, was liable for rent accrued due since, but not 
for any rent due up till the time of, his appointment. Like- 
wise in Alloway v. Steere (1882), 10 O.B.D. 22, an agricultural 
landlord of a bankrupt was held liable to the trustee for 
“tenant right ’’ allowances for tillages, etc., at the termination 
of the tenancy and not entitled to set off his claim for rent 
accrued due before the trustee’s appointment. (For observa- 
tions on the right of an agricultural Jandlord’s trustee to 
invoke hardship in connection with a notice to quit, see 
96 SoL. J. 710.) And, by way of illustrating the application 
of the principle to cases of overpaid rent, the plaintiff cited 
Kitchen’s Trustee v. Madders [1950) 1 Ch. 134 (C.A.). 

The full facts of the last-mentioned decision, which un- 
doubtedly influenced that of the county court judge, are 
somewhat complex ; for present purposes it will be sufficient 
to say that the defendants had taken a lease of a hotel, 
which turned out to be a protected dwelling-house, in May, 
1947, the annual rent being £500 payable quarterly, and that 
they had since been awarded heavy damages for fraud, 


Their landlord was adjudicated a bankrupt in December of 
the same year, when one quarter’s rent had been paid, and 
two quarters’ rent was owing. Another three quarters’ rent 
became due before the trustee brought the action, in which 
he claimed five quarters’ rent. The defendants proved that 
the standard and maximum permitted rent was £140 a year, 
so that the one payment made had exceeded what was 
permitted by £90. And, the permitted amount for the two 
quarters before adjudication being only £70, the defendants 
sought to set the odd £20 off against the £105 accrued due 
since. They could not do this, it was held, for reasons of 
want of mutuality. ‘‘ Here we are considering instalments 
of rent which accrued due for the first time after the commence- 
ment of the bankruptcy; we are considering, therefore, 
debts which were never due to the bankrupt but which 
became due to the trustee. It seems to me in those circum- 
stances impossible to say that there is such mutuality between 
the claim for rent due to the trustee and the claim for 
fraudulent misrepresentation against the bankrupt as to 
found a right to set-off within s. 31 of the Bankruptcy Act, 
1914,” said Cohen, L.J., dealing with the main issue in the 
action ; and, later, applied the same reasoning to the claim 
to recover overpaid rent. 

Such authorities as the above did, of course, suggest that 
the trustee had a strong case, based on the principle that 
he was not concerned with anything that had happened before 
he came upon the scene except in so far as it might give the 
tenant a right to prove with other creditors. But the defence 
was able to rely on a recent decision which prima facie has 
nothing to do with the law of landlord and tenant in general, 
or that of rent control in particular (Bendall v. McWhirter 
1952) 2 0.B. 466; 96 Sor. J. 344 (C.A.)). The plaintiff 
in that case was the trustee in bankruptcy of a debtor who 
had, before the adjudication, left his wife, the defendant, 
telling her that she could have the house and furniture. 
She was held to have acquired a sample of what a writer in 
the current issue of the Modern Law Review calls a “ new 
equitable interest in land’’; i.e., in her case, subject to what 
might happen if proceedings were taken under s. 17 of the 
Married Women’s Property Act, 1882, a licence irrevocable 
during the subsistence of the marriage. And the trustee 
in bankruptcy took subject to that equity clog and fetter, 
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help her 
to help 
herself... 


She is not seeking charity. We enable 
her to overcome her disability by 
training her to make artificial flowers. 
For this she receives official standard 
wages, which enable her to contribute 
towards her keep. The heavy cost of 
maintaining the home and workshops, 
however, is more than can be provided 
for by our crippled women. 


We need the help of sympathetic souls 
to bridge this gap as well as to support 
our long-established work among 
needy children. 


May we ask your help in bringing this old-established 


Charity to the notice of clients making Wills ? 


Grpoms Crippleage 


37 SEKFORDE STREET, LONDON, E.C.I 





John Groom's Crippleage is not State aided. It is registered in accordance with the 





National Assistance Act, 1948 














means somuch... 


every contribution, however small, is of 
vital importance to the BRITISH | 
SAILORS’ SOCIETY and the 
services it renders to our seamen through- 
out the world. Help through Legacies 
and Bequests are especially important 
because we are entirely dependent upon 
people of goodwill . . . we are not State- 
aided. Our great work provides :— 


Chaplains and Port Missionaries 
Residential Clubs and Canteens 
Ocean Libraries Service 
World-wide Welfare Service 

Sea Training School for Boys 
Welfare Home for Seamen’s children 


Our claim for consideration is based upon 
two truths—we can prove the value of 
our work, and at Home and throughout 
the world we do it. 





P.C., G.C.S.1., G.C.LE., G.B.E., K.C.B., C.M.G. 


General Secretary ;: STANLEY HEESOM, O.B.E. | 
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Going back to the provisions of s. 14 (1) of the Increase 
of Rent, etc., Restrictions Act, 1920, as summarised in my 
opening paragraph (and recalling that by s. 12 (1) (f) the 
expression ‘‘landlord’”’ includes any person from time to 
time deriving title under the original landlord) it will be seen 
that the alternative remedy of deduction does, after all, 
put the tenant in such a case in a better position ; for the 
trustee takes subject to equities, the tenant is not trying to 
set off, say, a claim for damages for breach of covenant 
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committed before adjudication, and his right to deduct is 
made, by statute, every bit as good as that of a deserted wife 
to retain. It may also be pertinent to recall that the right, 
whether the remedy chosen be a claim or deduction, is the 
creature of statute; for before the subsection was enacted 
it had been held, in Sharp Bros. and Knight v. Chant [1917 
1 K.B. 771 (C.A.), that overpayments were not recoverable 
at all, the mistake being one of law. 


R. B. 


HERE AND THERE 


IMPROBABLE CHATTEL 
Ir one were asked to suggest the most improbable subject- 
matter of an action at law, the imagination, ranging over all 


the queer chattels with which the rational animal (or ordinary - 


reasonable man) habitually surrounds himself, would hardly 
be likely to travel further than the mortal remains of a 
two-headed cat—if so far. One has long ago resigned oneself 
to never finding in any legal textbook or work of reference 
the precise point for which one is searching, but the 
practitioner would be unusually hopeful who so much as 
referred to Bullen and Leake or the Encyclopedia of Forms 
and Precedents in the remote expectation of finding a pleading 
in trover or conversion to cover the peculiarities of that 
particular chattel. Nevertheless, leaping with feline agility 
over the barrier of the improbable, whirling through the 
uncharted and unprecedented void, a two-headed cat lately 
alighted nimbly in Bridlington County Court to the 
unconcealed delight of His Honour Judge Kingsley Griffith. 
Born and cradled in the strong security of The Stirling 
Castle (a Bridlington hotel), there, thirty years or so 
ago, he passed all his nine lives, which dropped from him 
all too swiftly one by one. Then, ere sin could blight or 
sorrow fade, death came with timely care, for the gods, 
apparently taking a fancy to his mythological appearance, 
loved him, and he died young: that mortal took on 
immortality, joining the high company of Whittington’s 
cat and Richelieu’s cats and Dr. Johnson’s cat and Cowper’s 
cat, who was shut in a drawer, and that other poet’s cat, 
who was drowned in a bowl of goldfish. His spirit departed 
but his incomparable body was preserved by art, and there- 
after, enshrined in the bar, like dead Jeremy Bentham at 
London University, he continued to survey his old familiar 
scene, only with the additional advantage of two pairs of eyes. 
Time passed, and when in 1935 his former master, the licensee, 
exchanged the romantic glamour of The Stirling Castle for 
the more prosaic Hanoverian associations of The Brunswick 
across the road the cat went too, still a venerated 
household god, his relics reverently translated to a new 
sanctuary, save when emerging now into local celebrity he 
transferred his residence in summer time to a harbour-side 
museum which was prepared to pay £5 for the pleasure of his 
company. 


HABEAS CORPUS FELIS 


Tuts agreeable round might well have continued indefinitely. 
In the bar of The Brunswick, “‘ Mine’s a double ’’’ must have 


acquired a new significance when the apparent symptoms of 
double vision caught the eye of unsuspecting topers, a trap 
rather than a warning in the manner of the fearsomely 
reproduced octopus whose menacing tentacles used to dangle 
over the door of a Tokyo public-house with the inscription : 
“Tf when coming out you see more than one of these you're 
drunk.”’ A new licensee had taken over The Brunswick 
and with it, of course, the cat, but three years ago his former 
barman acquired the house and he himself moved over to The 
Stirling Castle. Now, in the bustle of the change pussy 
was incredibly overlooked. He neither returned to his domicile 
of origin nor figured in the valuation and inventory. Finally 
the new master of the house discovered him incongruously 
sharing a cellar cupboard with a pile of old paper and a nest 
of mice. He rescued him from obscurity, brought him to the 
light of day and restored him to public life and to the 
service of natural science in the museum. There it was that 
his four reproachful eyes pierced the oblivion in the heart of his 
former master; the mute appeal of his two sets of lips 
touched a chord of memory in him and, like the parent of a 
long-lost child, he heard the call of all that he once took too 
lightly and all that he loved too late. He put a detective on 
the scent; he set the machinery of the law in motion, a 
sort of Habeas Corpus Felis. He claimed the return of the 
cat, setting his value at £20; he claimed another £20 in 
respect of his earnings in the museum. But all in vain. The 
learned judge held that his abandonment showed that he 
thought nothing of the cat, and, since the attachment of cats 
to their homes and their habits is well known, it seems just 
to conclude that the property in this one passed with the house, 
that he adhered to the freehold. The future remains obscure. 
The landlord of The Brunswick is said to have declared that 
he washes his hands of the animal and means to give him 
to the museum. The landlord of The Stirling Castle, true 
to his reawakened affection, says (so they say) that he would 
like to buy him back for the bar where he was born. But 
whatever the ultimate destination of the remains, if there’s 
any spontaneous humour or sense of fun left in Bridlington 
one or other of those houses will change its name and in the 
constellation of inn signs the Cat and Fiddle, the Cat and 
Mutton, the Cat and Kittens, the Cat and Wheel and the 
Swan with Two Necks, will be joined triumphantly by the 
Cat with Two Heads. Two heads are better than one. 
RICHARD ROE. 


REVIEWS 


Redgrave’s Factories, Truck and Shops Acts. Eighteenth 
Edition. By JoHN THompson, M.A., of the Middle Temple 
and the Northern Circuit, Barrister-at-Law, and HAROLD 
R. Rocers, M.A., sometime H.M. Deputy Chief Inspector 
of Factories. 1952. London: Butterworth & Co. 
(Publishers), Ltd. £2 10s. net. 

Recent legislation has rendered necessary a new edition 
of this standard work. The familiar features are retained, and 


a new and improved index ensures easy reference to any 
matter. Part I deals with the Factories Acts, 1937 and 1948. 
To many practitioners the most useful section of the book 
is Part II, in which are set out regulations for safety and 
health in particular trades, welfare orders and particulars 
of piece work and wages. Part III sets out the relevant 


portions of no fewer than sixteen miscellaneous Acts affecting 
persons employed in factories. 


Part IV is concerned with 
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the Truck Acts, which appear to be least affected by recent 
changes in the law. Part V explains lucidly the intricate 
Shops Act, 1950, the Young Persons (Employment) Act, 1938, 
and the Shops Regulations, and this portion of the book will 
be found most useful by retailers and their legal advisers. 
The difficulty with a book of this kind is to keep it up to date, 
but the law is believed to be stated as it existed at the end 
of July, 1952. This edition is not so small in bulk as its 
predecessors but its convenient size and weight make it 
especially suitable for use in court. 


Miller’s Excess Profits Levy Law and Practice. 
By WILLIAM MILLER, M.A., LL.B., M.I.P.A. (Formerly 
a Senior Inspector of Taxes, H.M. Inland Revenue 
Department). 1952. London: Eyre & Spottiswoode 
(Publishers), Ltd. 22s. net. 

In this book the Excess Profits Levy provisions of the Finance 
Act, 1952, are set out in full, a separate chapter being devoted 
to each section, including the appropriate Schedule where 
necessary, together with annotations in a terse, ejaculatory 
style, reminiscent of Mr. Jingle. Once the reader has 
accustomed himself to the author’s somewhat unconventional 
layout, whereby seven or eight different varieties of type are 
used on a single page to convey differences of emphasis, he 
will find this a very useful work of reference indeed. It may, 
unhappily, prove to be the case that this involved piece of 
legislation will endure long enough for the practitioner to 
become familiar with its complexities; in the meantime 
there is a place for this concise and lucid summary. 


The Excess Profits Levy. By S. W. Maenus, B.A., of Gray’s 
Inn, Barrister-at-Law, and MAurIcE EstTRIN, Associate 
of the’ Society of Incorporated Accountants and Auditors. 
1952. London: Butterworth & Co. (Publishers), Ltd. 
32s. 6d. net. 

This is a careful and thorough work which the authors 
themselves say is not written for the beginner but assumes 
on the part of the reader a considerable previous knowledge 
of tax law. It is a sad commentary on modern legislative 
practice that the provisions imposing what is intended to 
be a mere temporary charge, primarily on the mercantile 
community, should require for their exposition a work of this 
calibre. The Excess Profits Levy provisions of the Finance Act, 
1952, and other relevant statutory provisions occupy one-half 
of the book ; these are printed by themselves and a narrative 
form has been adopted for the commentary, a form of treat- 
ment which is very desirable in a case such as this wherein the 
statutory provisions are by no means self-contained. We 
have as yet, of course, no practical experience of the working 
of the levy and, if past experience is any guide, unexpected 
difficulties will arise in the course of time, but it can be said 
that the authors have not avoided dealing with difficulties 
which have already suggested themselves, and their comments 
generally are illuminating and not a mere paraphrase of the 
sections and Schedules. The treatment of the difficult matter 
of inter-connected companies appears to be very well done, 
and the examples of specimen cases are well chosen. 


“Current Law” Guide, No. 10: The Defamation Act, 
1952. By RicHarD O’SULLIVAN, Q.C., Recorder of Derby. 
1952. London: Sweet & Maxwell, Ltd. ; Stevens & Sons, 
Ltd. 8s. 6d. net. 

The law of libel and slander bristles with technicalities, 
and an action for defamation is one of the most hazardous 
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and expensive forms of litigation. It is not surprising that 
for some years there has been a demand for amendments 
to the existing law of libel and slander. 

Mr. Richard O’Sullivan has written a small book which 
comprises only fifty pages, and which deals with the new 
statute in a manner which is notable for its directness, 
lucidity and simplicity. After dealing with the origins of 
the Act, the learned author passes on in Chapter 2 to deal 
with the changes in the law made by the new statute. Finally, 
the statute itself is printed, and there is an annotation of 
each section which is admirable for its simplicity. There is 
an adequate index. Mr. O'Sullivan has provided a book 
which is useful both to laymen and lawyers, and deserves the 
thanks of both. 


The Hal) of the Inner Temple. By E. A. P. Hart, Librarian 
to the Honourable Society of the Inner Temple. With a 
Foreword by the Right Honourable Sir ALFRED T. BUCKNILL. 
1952. London: Sweet & Maxwell, Ltd. 15s. net. 

The publication of this little work coincided very appro- 
priately with the laying of the foundation stone of the new 
Inner Temple Hall by Her Majesty the Queen. In dimensions 
it is little more than a pamphlet, covering as it does less than 
forty pages. Nevertheless, within that space it condenses 
an account of the successive halls which have occupied the 
site and it is particularly valuable in gathering together 
within two covers a series of engravings, photographs and 
plans, constituting a visual record of scenes, many of them 
long forgotten. The presentation is learned rather than 
literary. One could have wished for more excursions into 
extra-legal writings, Von Uffenbach’s eighteenth-century visit 
to the hall, for example. Such omissions will tend to limit 
the interest to members of the Bar, but all who live and work 
in the Temple are bound to be deeply interested. 


Puffs, Balloons and Smokeballs. By A. LAuRENcE PoLak, 
B.A. (Hons. Classics), Lond., a Solicitor of the Supreme 
Court. Lllustrated by LESLIE STARKE. 1952. Chichester : 
Justice of the Peace, Ltd. 12s. 6d. net. (10s. 6d. cheap 
edition.) 

This little book is a reprint of several articles which have 
appeared in the Justice of the Peace and Local Government 
Review, now set out with the additional adornment of illustra- 
tions. It must be The Times fourth leaders which have 
whetted the public appetite for short, light, fanciful, slightly 
discursive essays in criticism (and occasiénally cynicism) of 
manners and man, serious often in intention but never 
solemn, at their most successful a species of literary soufflé. 
The Times has not the monopoly of practitioners, or near- 
practitioners, of the art, and in a general classification these 
articles fall into that category. Do they succeed? Well, 
up to a point, but humour is so individual a thing and one 
person is so hard put to it to explain to the satisfaction of 
another just why he does or does not smile or chuckle or 
laugh at such and such a sentence, that it is puzzling to put 
one’s finger on that precise point. In these pages one certainly 
recognises in the author a lawyer with wit and a pleasantly 
whimsical turn of mind, but still (a mood of solemnity here, 
a somewhat heavy-handed approach there) not quite the 
chef for a souffé. As for the illustrations, though some 
readers may like their rather ponderous humour, others 
certainly will not. 





Miss Mary E. Sykes, solicitor, of Huddersfield, and in 1945 
the first woman mayor of the town, is to be married this month 
to Alderman R. H. Browne. Miss Sykes was one of the first 
four women in England to take The Law Society’s examination, 
and is a past-president of Huddersfield Law Society. 


At the annual meeting of the Halifax branch of the United 
Commercial Travellers’ Association on 9th January a silver 
salver was presented to Mr. W. H. Lord in recognition of his 
twenty-six years as honorary solicitor and of his recent golden 
wedding. 
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NOTES OF CASES 


The Notes of Cases in this issue are published by arrangement with the Incorporated Council of Law Reporting, and full reports 


will be found in the Weekly Law Reports. 
JUDICIAL COMMITTEE OF THE PRIVY COUNCIL 


SHIPPING: PRIZE: PARTLY BUILT VESSELS: 
PHYSICAL CAPTURE A TAKING IN PRIZE 


Schiffahrt-Treuhand, G.m.b.H., and Others v. Her Majesty’s 
Procurator-General 


Viscount Simon, Lord Porter, Lord Normand and Lord Cohen 
12th January, 1953 


These were five consolidated appeals by German shipowners 
and shipbuilders from the decision of Lord Merriman, sitting in 
Prize, on 10th May, 1951, that five partly built vessels seized 
in ports in North-West Germany (Flensburg, Liibeck and 
Emden) in May, 1945, were liable to confiscation by the Crown. 
He condemned them as good and lawful prize. The Crown based 
their claim on the theory that the capture or occupation of the 
ports on dates early in May, 1945, constituted, ipso facto and 
without any conscious intention on the part of the captor, seizure 
in prize of the objects. Three questions of law were raised in 
the appeal. First, was conscious volition or intention on the 
part of the captor necessary in order to constitute capture or 
seizure in prize? Secondly, were structures not yet capable of 
floating, but which when completed would become ships, a 
proper subject-matter of seizure in prize? Thirdly, in respect 
of two of the structures, at Flensburg, which was occupied on 
10th May, 1945, two days after the unconditional surrender by 
the German High Command, were rights of seizure of those objects 
exercisable after the date of the surrender ? 


VISCOUNT SIMON, giving the judgment of the Board, said that 
the Prize Court had jurisdiction in every case of seizure or capture 
of a ship alleged to have belonged to the enemy and to decide 
“according to the course of admiralty and the law of nations ”’ 
whether it should be condemned as true and lawful prize. 
“ Prize,”’ in that connection, meant nothing more than “ taking ”’ 
or seizure. ‘‘ Capture in prize” or “as prize’’ was not one 
species of capture. The physical capture of a ship was therefore 
the same thing as taking her in prize; and she became a prize 
subject to the jurisdiction of the Prize Court from the moment 
of capture. It was the intention to seize, not the intention to 
seize in prize, that gave jurisdiction, and the intention of the 
captor to postpone the date when the Prize Court had jurisdiction 
was irrelevant. Accordingly, the five objects which were in 
German ports at the time of the capture of the ports in May, 1945, 
by or with the co-operation of the British Navy, were themselves 
captured as a result of the capture of the ports; they became 
“enemy goods seized on enemy territory by the naval forces of 
the Crown”’ (The Roumanian {1916} 1 A.C. 124, 138 ; The Progress 
(1810), 1 Edw. 210; The Bellaman (1948) 2 All E.R. 679). The 
structures, though not capable of floating at the time when they 
were captured, were none the less to be regarded as “‘ maritime 
property in a maritime town ”’ and as maritime prize, for it would 
seem to follow, applying the test in Dana’s note to Wheaton’s 
International Law, 8th ed., p. 451, that an unfinished ship in 
course of construction could be a proper subject of prize, at any 
rate when captured by or with the assistance of naval forces, 
for its completion made it available for war-time use. 
Admittedly all hostilities between the Allied Powers and the 
German State were brought to an end on the signing on 5th June, 
1945, of the Declaration of Berlin, and the right of seizure of 
ships and maritime property terminated; but there was no 
necessity to imply a condition that all rights jure belli were to 
be forgone by the victors between the date of the unconditional 
surrender of the German High Command on 8th May, 1945, 
and 5th June. The Allies remained entitled between those 
two dates to seize German vessels on the high seas in prize. 
Accordingly, the two structures which were seized at Flensburg 
on 10th May, 1945, two days after the unconditional surrender, 
were validly seized in prize. Judgment of Lord Merriman, P., 
affirmed. 

APPEARANCES: Kenneth Diplock, Q.C., and R. I. Threlfell 
(Freshfields) ; Sir Hartley Shawcross, Q.C., C. T. Le Quesne, Q.C., 
and Maurice E. C. Rena (Treasury Solicitor). 


(Reported by Cuarces CLayton, Esq., Barrister-at-Law.) [2 W.L.R. 209 


Where possible the appropriate page reference is given at the end of the note. 


COURT OF APPEAL 


COMPANY: RIGHTS OF PREFERENCE STOCKHOLDERS 
NOT “AFFECTED” BY INCREASE OF CAPITAL 
White v. Bristol Aeroplane Co., Ltd. 

Evershed, M.R., Denning and Romer, L.J J. 11th December, 1952 

Appeal from Danckwerts, J. 

The defendant company was proposing to increase its capital 
by the issue of 660,000 £1 preference stock, ranking pari passu 
with the existing 600,000 £1 preference stock, and 2,640,000 
ordinary shares of 10s. each intended to rank pari passu with 
the existing ordinary stock, all the new shares to be issued to the 
existing ordinary stockholders and paid for out of the reserve 
fund of the company. The plaintiff George Stanley Midelton 
White was a preference stockholder. He brought proceedings on 
behalf of himself and all the other preference stockholders, and 
moved for an interim injunction to restrain the company from 
(a) convening a general meeting for this purpose without 
summoning the preference stockholders to attend the meeting; 
and (6) passing or acting upon the proposed resolution without 
the sanction of an extraordinary resolution passed at a separate 
meeting of the holders of the preference stock in accordance with 
the company’s articles of association, which by art. 62 conferred 
on the company in general meeting power to issue the proposed 
new shares and, by art. 68, provided: ‘“ All or any of the rights 
or privileges attached to any class of shares forming part of the 
capital for the time being of the company may be affected, 
modified, varied, dealt with, or abrogated in any manner with 
the sanction of an extraordinary resolution passed at a separate 
meeting of the members of that class. To any such separate 
meeting all the provisions of these articles as to general meetings 
shall mutatis mutandis apply .. . Under art. 83 the holders 
of preference stock were not to receive notice of a general meeting 
or to attend and vote there unless the meeting was convened 
(inter alia) ‘‘to consider a resolution directly affecting their 
rights or privileges as a separate class.’’ Danckwerts, J., granted 
the injunction asked for, holding that the proposed increase 
would affect the voting rights of the holders of existing preference 
stock. The company appealed. 

EVERSHED, M.R., said the result of the proposed increase 
would be that the ordinary shareholders would have a majority 
over the existing preference shareholders and their voting power 
would be swelled. It was contended, his lordship said, for the 
preference stockholders that the word “ affected ’’ in art. 62 must 
be construed in the widest possible sense, and that their rights 
must be held to be “ affected’’ by the proposed new issue. 
Danckwerts, J., had accepted that contention, but in his (his 
lordship’s) opinion it was not correct. The draftsman had, in 
art. 62, apparently used an old formula without realising exactly 
what he was doing; but the construction contended for was not 
reconcilable with other articles. In fact the rights of the prefer- 
ence stockholders would not be affected in law, although the 
enjoyment of those rights might be affected as a matter of 
business. His lordship distinguished In ve John Smith’s Tadcaste) 
Brewery Co., Ltd. [1952] 2 T.L.R. 853; [1952] 2 All E.R. 751 ; 
In ve Mackenzie & Co., Lid. [1916] 2 Ch. 450; and Greenhalgh 
v. Arderne Cinemas, Ltd. [1946] 1 All E.R. 512. 

DENNING, L.J., and Romer, L.J., agreed. Appeal allowed. 

APPEARANCES: J. G. Strangman, Q.C., and K. L. Coghlan 
(Stanley & Co.); J. N. Gray, Q.C., and Denis Chetwood 
(E. F. Turner & Sons). 

[Reported by Miss E. DANGERFIELD, Barrister-at-Law] [2 W.L.R. 144 


NEGLIGENCE: DUTY OF OMNIBUS CONDUCTOR 
Prescott v. Lancashire United Transport Co., Ltd. 
Singleton, Birkett and Morris, L.JJ. 16th December, 1952 

Appeal from Leigh County Court. 

Because of street repairs which caused obstructions, the 
drivers of omnibuses had been accustomed to stop at a place 
short of an official stopping place. This was known to the 
plaintiff and her husband, who were travelling at night in a 
crowded single-decker bus, but it was not known to the driver 
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and conductor. After leaving the last official stopping place, 
the plaintiff’s husband told the conductor that he wanted to 
alight at the next stop. The conductor rang the bell, to warn 
the driver to stop at the next stopping place, and told the 
plaintiff’s husband to wait until the bus stopped. The driver 
stopped the bus some twenty-five yards short of the official 
stopping place in order to allow an oncoming vehicle to pass the 
obstruction. The plaintiff’s husband then alighted and the 
plaintiff was proceeding to follow him, when the driver, the 
oncoming vehicle having passed, restarted the bus without any 
signal. The plaintiff was thrown to the ground and injured. 
The county court judge dismissed the action. The plaintiff 
appealed. 

Morris, L.J., said that the plaintiff was free from blame ; 
she and her husband thought that the bus had stopped at the 
temporary stopping place, and the conductor’s instruction was 
an invitation to alight when the bus did stop. The driver also 
was free from blame. The conductor ought either to have 
warned the passengers, or communicated with the driver. He 
should have taken charge of the situation so that either the 
passengers did not alight, or the driver was warned not to start. 
The defendants were therefore liable, and the appeal should be 
allowed. Appeal allowed. 

BirKETT and SINGLETON, L.JJ., agreed. 

APPEARANCES: T. H. Pigot (Gregory, Rowcliffe & Co., for 
Frank Platt, Wigan) ; R. H. Forrest (William Charles Crocker, for 
Thomas R. Dootson & Co., Leigh). 

(Reported by F. R. Dymonp, Esq., Barrister-at-Law] [1 W.L.R. 232 


LANDLORD AND TENANT: RENT RESTRICTION : 
LANDLORD BY PURCHASE AFTER 1939 
Newton and Wife v. Biggs 
Singleton, Birkett and Morris, L.JJ. 18th December, 1952 

Appeal from Uxbridge County Court. 


The plaintiffs, in 1947, purchased from the defendant a 
dwelling-house, the contract containing a condition that ‘‘ the 
purchaser shall be given vacant possession of the ground floor 
with the joint use of the bathroom upstairs and the vendor is to 
pay to the purchaser the sum of 23s. per week inclusive for the 
upper floor of the premises.”” Shortly after completion, the 
plaintiffs gave a rent book to the defendant. The defendant 
was later given notice to quit, but remained as a statutory tenant. 
On an action for possession being brought by the plaintiffs, the 
county court judge gave judgment for the defendant, relying on 
the Rent, etc., Act, 1933, which provides by s. 3 (1) and Sched. I (h) 
(as amended) that under certain circumstances the court may 
make an order for possession in favour of a landlord ‘‘ not being 
a landlord who has become landlord by purchasing the dwelling- 
house or any interest therein after lst September, 1939.” The 
plaintiffs appealed. 

SINGLETON, L.J., said that the defendant became the plaintiffs’ 
tenant either by reason of the carrying out of the agreement, 
or by the handing over of a rent book pursuant to it ; the plaintiffs 
did not become the defendant’s landlords by purchasing the house. 
Epps v. Rothnie [1945] K.B. 562 and Fowle v. Bell [1947] 
K.B. 242 showed that the purpose of the exception in para. (h) 
was to protect a sitting tenant from having his house bought over 
his head. The appeal should be allowed. 

BirKETT, L.J., agreeing, said that the effect of the contract 
was that a tenancy would be granted on completion. Although 
the promise of the tenancy was in the same document as the sale 
of the house, it did not follow that the matters were one and 
indivisible. Appeal allowed. 

Morris, L.J., agreed. 

APPEARANCES: O. R. W. Lodge (E. D. C. Lord, Southall); 
A. Fletcher (Reginald Johnson & Co., Hayes, Middlesex). 

[Reported by F. R. Dymonp, Esq., Barrister-at-Law] [2 W.L.R 203 


MATRIMONIAL HOME: WIFE’S RIGHT OF OCCUPATION 
AFTER DIVORCE 
Vaughan v. Vaughan 
Evershed, M.R., Denning and Romer, L.JJ. 
18th December 1952 
Appeal from Birkenhead County Court. 


The plaintiff was the owner of a house where he lived with the 
defendant, his wife, as the matrimonial home until he left her on 
10th February, 1948. The defendant continued to reside there, 
and in 1950 she obtained a decree of divorce against the plaintiff 
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on the ground of his adultery. After a time the plaintiff brought 
proceedings for possession of the house, but the defendant 
resisted this on the ground that the plaintiff, when leaving the 
house, had told her that she could always live there. She 
claimed, therefore, that she had an irrevocable licence to live 
there during her life, and that in the grant to her of maintenance 
her residence in the house was taken into account. The county 
court judge dismissed the proceedings and the plaintiff appealed. 

EVERSHED, M.R., said that whatever the wife’s rights might 
have been prior to the divorce proceedings, after the decree was 
granted her right to remain would not depend on her having 
been the wife of the proprietor of the premises. In order to 
show a continuing right to possession she would have to set up 
some kind of contract—a promise made, intended to have and 
having, contractual effect. It seemed to him that having regard 
to all the circumstances, the statement made by the husband 
could not be regarded as having any contractual basis or effect. 
The wife was, therefore, in occupation as a bare licensee, and her 
licence was clearly revocable, though she must be given a 
reasonable time after the revocation to remove herself and 
belongings from the premises. His lordship distinguished Foster 
v. Robinson [1951] 1 K.B. 149. The mere making of a promise 
not contractual in form or effect which was in fact acted on did 
not necessarily, and without more, give a right to the promisee 
to go on enjoying the subject-matter of the promise indefinitely. 

DENNING, L.J., said that to establish a contractual licence 
there had to be a promise which was intended to be binding ; 
and which was either supported by consideration, or was intended 
to be acted on and in fact was acted on: see Dillwyn v. Llewelyn 
(1862), 4 De G. F. & J.517; and Plimmer v. Mayor of Wellington 
(1884), 9 App. Cas. 699. In this case the promise was not one 
which was intended to create legal relations for life. It simply 
expressed in words the authority which the court would presume 
if nothing was said, namely, that the wife had authority to stay 
in the house in her capacity as a wife during the marriage. 
The wife ought to have protected her position by applying for 
maintenance in the divorce proceedings before decree absolute, 
and should have come to an arrangement with her husband 
whereby he agreed not to turn her out except by an order of the 
court, she agreeing to accept a reduced sum for maintenance as 
long as she lived there. 

Romer, L.J., agreed. Appeal allowed. 

APPEARANCES: fF. D. Paterson (Field, Roscoe & Co., for 
Berkson & Berkson, Birkenhead); W.G. Morgan (George A. 
Herbert, for E. A. Simans, Birkenhead). 

[Reported by Miss E. DANGERFIELD, Barrister-at-Law] [1 W.L.R. 236 


QUEEN’S BENCH DIVISION 


RAILWAY: FENCING: CATTLE TRESPASS 
Cooper v. Railway Executive 
Devlin, J. 12th December, 1952 

Action and counter-claim tried at Hampshire Assizes. 

The plaintiff was a farmer who had a herd of beef cattle and 
occupied land on two sides of a railway line. On 10th October, 
1951, the calves were rounded up for grading and taken into the 
farm buildings on the north of the line, while the dams remained 
in a field adjoining the line on the south. The calves wére kept 
overnight in the farm, with the result that the dams became 
restive, broke down the fence and trespassed on the line, where 
three cows were killed by a train which became derailed. The 
plaintiff claimed damages in respect of a breach of duty under 
s. 68 of the Railways Clauses Consolidation Act, 1845, which 
requires the defendants to maintain such a fence as would 
protect ‘“‘ the cattle of the owners or occupiers [of adjoining 
lands] from straying thereout.’’ The defendants denied liability, 
and counter-claimed for damages for cattle trespass. 

DEvLIN, J., said that the only question was whether the fence 
was a proper one within the meaning of the Act. If it was not, 
the action succeeded; if it was, the counter-claim succeeded. 
The fence in question was stronger than the ordinary farm fence, 
and was strong enough to resist the ordinary forcible behaviour 
of cattle in ordinary circumstances, if that was the proper test. 
The plaintiff had contended that the separation of the calves 
was a proper agricultural operation in accordance with good 
husbandry, and that the defendants were under a duty to provide 
a fence strong enough to resist the consequences of such an 
operation. The Act dealt with cattle which were “ straying,” 
and the decided cases dealt with cattle who had “ strayed,’’ in 
the ordinary sense of the word, through gaps. ‘‘ Straying”’ 
could not include a case where cattle broke through by the use 
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of exceptional force occasioned by a peculiar temptation. In 
Child v. Hearn (1874), L.R. 9 Ex. 176, it was said that the fence 
must be such as to keep in a pig ‘‘ not of a particularly wandering 
disposition,” and “not under any excessive temptation.” 
Bessant v. Great Western Railway (1860), 8 C.B. (N.s.) 368, was 
distinguishable. To keep the calves separated from the cows 
for so long was not the act of a prudent farmer, as it was known 
that it was likely to cause the cows to stampede, and the 
defendants were under no liability to provide a fence to deal with 
a stampede; they would succeed both in the claim and the 
counter-claim. Judgment for the defendants. 


APPEARANCES: A. Lyell (H. M. Gammans, Portsmouth) ; 
E. S. Fay (M. H. B. Gilmour). 


(Reported by F. R. Dymonp, Esq., Barrister-at-Law] [1 W.L.R. 223 


FACTORY: INJURY TO MACHINE OPERATOR : 
WOODWORKING MACHINERY SPECIAL REGULATIONS 


Dickson v. Flack 


Havers, J. 19th December, 1952 


Action. 


The plaintiff while employed by the defendant was making an 
unloaded test run on a vehicle spindle moulding machine set up 
for running a straight section of wood on which a Shaw guard had 
been fitted when one of the cutters flew off the machine and he was 
stuck in the eye by the cutter’s bolt. A Shaw guard is the most 
effective guard to protect an operator from coming into contact 
with the cutters on the machine, but another type of guard would 
have been more effective to protect him from the danger of pieces 
of metal flying off the machine. In the action the plaintiff 
alleged that his injury was caused by the defendant’s breach of 
regulation 17 of the Woodworking Machinery Special Regulations, 
1922 to 1944, in failing to provide an efficient guard to protect 
him from flying pieces of metal. Regulation 17 provides that the 
cutter of every vehicle spindle moulding machine shall where 
practicable be provided with the most efficient guard. The 
defendant denied liability. 


Havers, J., said that in Miller v. William Boothman, Ltd. 
[1944] K.B. 336, the Court of Appeal held that the regulations 
modified the strict and absolute obligation imposed on the 
occupier of a factory by s. 14 (1) of the Factories Act, 1937. 
Harrison v. Metropolitan Plywood Co. [1946] K.B. 255 was a 
decision by Hilbery, J., upon reg. 17 ; that case had been decided 
before the decisions of the House of Lords in Nicholls v. F. Austin 
(Leyton), Ltd. [1946] A.C. 493 and Carroll v. Andrew Barclay and 
Sons, Ltd. [1948] A.C. 477, and was not, therefore, of the weight 
which otherwise it would have been. When the regulations 
specified in detail the guard to be used on a particular machine 
it was clear that that specific guard and nothing else must be 
provided, but where the regulations did not specify in detail the 
specific guard to be provided, but used the more general language 
found in reg. 17, regard must be had to the general object of 
s. 14 (1) of the Factories Act, 1937, as interpreted in Nicholls 
v. F. Austin (Leyton), Ltd. The regulation specified the cutters 
as being part of the machine which was to be provided with a 
guard, and it did not require that any part which might throw 
off a detached or broken part was to be provided with a guard. 
The conclusion, therefore, was that the object of reg. 17 was to 
prevent any employee from making contact with the cutters, 
and the most efficient guard was the most efficient guard for 
that purpose. Upon that interpretation a breach of reg. 17 had 
not been proved. Judgment for the defendant. 


APPEARANCES: F. Donald McIntyre (W. Timothy Donovan) ; 
Martin Jukes (Tiddeman, Coules & Co.). 


{Reported by Miss J. F. Lams, Barrister-at-Law) [1 W.L.R. 196 
(COMMERCIAL List) 
APPEAL FROM ARBITRATOR’S AWARD: INCORRECTLY 


ADDRESSED NOTICE OF APPEAL 


Getreide-Import-Gesellschaft m.b.h. v. Contimar S.A. Compania 
Industrial Comercial y Maritima 


Sellers, J. 12th December, 1952 


Action. 


The plaintiffs contracted to buy, and the defendants to sell, a 
quantity of wheat by a contract incorporating the terms of 
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Form No. 41 (Rye Terms) of the London Corn Trade Association, 
Ltd., which provided that all disputes arising out of the contract 
should be referred to arbitration, and that should any party be 
dissatisfied with an award a right of appeal should lie to the 
committee of appeal, provided that within fourteen days of the 
date of the award notice that appeal had been claimed was given 
by the appellant to the other party, ‘‘ notices under this rule 
to be given in writing, and sent by post to . . . the place where 
the . . . company to whom they are addressed is carrying on 
. . . business, and shall be deemed to have been received not 
later than twenty-four hours after the same are so sent...” 
The contract also contained a clause whereby the parties expressly 
agreed that the obtaining of an award “shall be a condition 
precedent to the right of either contracting party to sue the other 
in respect of any claim arising out of this contract...” 
A dispute arose over the performance of the contract which was 
referred to arbitration, and on 30th July, 1952, an award was 
made in favour of the plaintiffs. On 12th August, 1952, the 
defendants posted a letter giving notice of appeal to the plaintiffs. 
The letter was addressed to the plaintiffs by name, but the street 
and number given in the address was in fact that of another 
company with a similar name carrying on business in the same 
town. That company received the letter and forwarded it to 
the plaintiffs, but it did not reach the plaintiffs until after the 
expiry of fourteen days from the date of the award. The plaintiffs 
contended that the award dated 30th July, 1952, was conclusive 
and final. The defendants contended that they had a right of 
appeal. In the action the plaintiffs claimed declarations that 
the award was valid and final and that the appeal committee 
had no power to entertain an appeal; the defendants contended 
that, as the notice posted on 12th August must be deemed to 
have been received within twenty-four hours of its posting, the 
conditions of appeal had been complied with, and that the 
plaintiffs were precluded by the terms of the contract from 
pursuing the action unless and until an award had been obtained 
on those matters in issue. 


SELLERS, J., said that fourteen days from the date of the 
award expired at midnight on 13th/14th August. A posting 
twenty-four hours before the expiry of the period would be a 
good compliance with the provisions of the contract, whether 
the notice was actually received or not, because it would be 
deemed to be received within twenty-four hours. The deeming 
clause could only cover a notice sent out with the proper address 
and although an address might be a little inadequate, if a notice 
was sent out with a wrong and misleading address so that the 
chances of its being received in the ordinary course of post were 
remote, it could not be said to have been from the outset a 
proper notice which must be deemed to be received within the 
contractual period. The provisions were contractual terms, and 
the fact that notice of appeal was given to the association did 
not alter the position that notice still had to be given to the 
other party. It had not been established that the conditions 
which alone entitled an appeal to be pursued had been complied 
with. Although in form an action for a declaration, the claim was 
in substance to enforce an award which was not something arising 
out of the contract but had been achieved by reason of the 
arbitration proceedings and gave a separate and distinct right ; 
that was sufficient answer to the defendant’s technical claim 
that the matter could not be considered by the court, but was 
subject to arbitration. As to whether the matter in issue was a 
matter for arbitration at all, there were to be found observations 
to support the view that arbitration would prevail where in a 
contract it was clear that there would be referred to arbitration 
matters going to jurisdiction, but unless there was the clearest 
indication that the parties had intended to refer the actual matter 
of jurisdiction to an arbitrator, the jurisdiction of the court would 
prevail. The power of the court to exercise a discretion under 
s. 25 (4) of the Arbitration Act, 1950, only arose in the circum- 
stances set out in Russell on Arbitration, 15th ed., at p. 80; 
if he (his lordship) had power to give effect to that section and 
did not do so the matter would have to be adjudicated upon by 
arbitrators and eventually come back to the court; that would 
be unsatisfactory and if he had a discretion under s. 25 (4) he 
would exercise it and let the matter be decided once and for all 
by the court. Judgment for the plaintiffs. 


APPEARANCES: T.G. Roche (Richards, Butler & Co.) ; Eustace 
Roskill (Thomas Cooper & Co.). 


{Reported by Miss J. F. Lams, Barrister-at-Law] [1 W.L.R. 207 
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SURVEY OF 
STATUTORY INSTRUMENTS 


Argyll County Council (Leacann Water) Water Order, 1953. 
(S.I. 1953 No. 26 (S.1).) 5d. 

Canning of Food and Feeding Stuffs and Home Fruit and 
Vegetables (Revocation) Order, 1953. (S.I. 1953 No. 23.) 
Coal Industry Nationalisation (Interim Income) (Rates of 

Interest) Order, 1953. (S.I. 1953 No. 29.) 
London Traffic (Prescribed Routes) (No. 1) Regulations, 1953. 
(S.I. 1953 No. 6.) 
London Traffic (Prescribed Routes) (No. 2) Regulations, 1953. 
(S.I. 1953 No. 16.) 
Probation (Scotland) 
No. 27 (S.2).) 
Retention of Cable and Main under Highway (Norfolk) (No. 1) 
Order, 1953. (S.I. 1953 No. 17.) 


Amendment Rules, 1953. (S.I. 1953 
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Retention of Cables, Mains and Pipe under Highways (Angus) 

(No. 1) Order, 1953. (S.I. 1953 No. 8.) 

Salford Hundred Court of Record (Amendment) Rules, 1952. 

(S.I. 1952 No. 2290 (L.22).) 1s. 2d. 

South-Eastern Fire Area Administration Amendment Scheme 

Order, 1952... (S:1.. 1952, No. 2312 (S:121).) _ 5d. 

Stopping up of Highways (Bristol) (No. 1) Order, 1953. (S.I. 

1953 No. 18.) 

Stopping up of Highways (Plymouth) (No. 1) 

(S.I. 1953 No. 7.) 

Stopping up of Highways (Staffordshire) (No. 1) Order, 1953. 

(S.I. 1953 No. 19.) 

[Any of the above may be obtained from the Government 
Sales Department, The Solicitors’ Law Stationery Society, Ltd., 
102-103 Fetter Lane, E.C.4. The price in each case, unless 
otherwise stated, is 4d., post free.] 


Order, 1953. 


POINTS IN PRACTICE 


Questions from solicitors who are REGISTERED ANNUAL SUBSCRIBERS are answered without charge, on the understanding that neither the Proprietors nor the Editor, nor 
any member of the staff, are responsible for the correctness of the replies given or for any steps taken in consequence thereof. All questions must be typewritten (in duplicate), addressed 
to the Editorial Department, 102-103 Fetter Lane, E.C.4, and contain the name and address of the subscriber, and a stamped addressed envelope. 


Land Charges Act, 1925—EsTATE CONTRACT—DEATH OF ESTATE 
OWNER—WHETHER REGISTRATION EFFECTIVE IN THE EVENT OF 
SALE BY His PERSONAL REPRESENTATIVES 





Q. A contract was entered into between our client and Mr. X 
in 1940 for the purchase of a plot of land. Immediately after- 
wards Mr. X regretted his decision to sell, but our client refused 
to release him from the contract except on payment of a 
substantial sum. Soon afterwards our client left this country 
for India and the whole matter has been left in abeyance for 
many years. Mr. X has now died, and his widow wishes to sell 
the plot of land, she and her brother being the deceased’s personal 
representatives. The estate contract is registered against the 
name of the deceased only, and in view of the Land Charges 
Act, 1925, s. 10 (2), we wonder whether we should register the 
estate contract again in the names of the personal representatives. 
We can see no reason why the personal representatives should 
not sell free from the contract as the registration is no longer in 
the name of the estate owner. . 

A. This question raises a point of considerable interest which 
does not appear to be specifically provided for by the Land 
Charges Act, 1925. From a consideration of s. 10 (1) D (iv) of 
the Act, it seems to us that an estate contract is only capable 
of registration against the name of the original estate owner, 
Mr. X, and cannot legally be registered against his personal 
representatives. The words of s. 10 (1) D (iv) are “ contract 
by an estate owner or by a person entitled at the date of the contract 
to have a legal estate conveyed to him .. .’’, and the personal 
representatives of Mr. X appear to fall within neither category. 
We do not, however, consider that the personal representatives 
can sell free from the contract. It creates an equitable interest 
subject to which the legal estate devolves on the personal 
representatives, and once there has been registration against 
“the estate owner whose estate is intended (sc. by the contract) 
to be affected ’’ (s. 10 (2) of the Land Charges Act, 1925), the 
registration remains effective until the contract is carried out or 
the registration removed. The ‘‘ estate owner whose estate is 
intended to be affected ’’ by the original contract is Mr. X, not 
his personal representatives. Section 13, which renders an 
unregistered estate contract void as against purchasers of a 
legal estate for money or money’s worth, refers simply to 
registration and does not mention registration against a particular 
estate owner. Section 10 (2), therefore, stands as indicating the 
original contracting vendor as the person against whom the 
Tegistration is to be effected. 


Title to be Made on Bankruptcy of One Joint Tenant of Legal 
Estate 

Q. In 1936, H and W purchased Blackacre as joint tenants. 
The property was immediately mortgaged to a building society 
in order to find the majority of the purchase money. On 
9th October, 1937, an order was made by the local county court 
in bankruptcy that the estate of H be administered in a summary 
Manner pursuant to s. 129 of the Bankruptcy Act, 1914, where- 
upon the Official Receiver became trustee of the assets of H. 
On 15th October, 1937, by an order of the same court H was 


formally adjudicated bankrupt. The Official Receiver is. still 
acting as trustee. Blackacre is now to be sold and the mortgage 
is to be discharged out of the proceeds of sale. Who are the 
proper persons to make a good title and give a gocd receipt for 
the proceeds of sale, and how should the proceeds be distributed 
on the basis that H and W contributed equally to the capital 
and mortgage repayments ? 

A. As no steps have been taken to remove H from his 
trusteeship in respect of the legal estate and the estate of a 
trustee holding upon trust for another does not pass to the 
trustee in bankruptcy, we consider that the proper persons to 
make title are H and W as trustees for sale under the statutory 
trusts (Bankruptcy Act, 1914, s. 38; Lewin on Trusts, 14th ed., 
p. 422). H and W can also give a good receipt for the purchase 
money, but H’s share will be payable to his trustee in bankruptcy 
if H has not been discharged. The bankruptcy operated to 
sever the beneficial joint tenancy in the proceeds of sale (/te 
Butler’s Trusts (1888), 38 Ch. D. 286). 
-PREVIOUS CONVEYANCE HANDED TO 
VENDOR 


Deeds—Custoby NOT 
Q. I am acting for the purchaser of freehold property and, in 
sending to me the abstract of title, the vendor’s solicitors have 
sent me an attested copy conveyance between ‘ J/ College ”’ 
of the one part and the vendor of the other part, to which is 
attached a copy acknowledgment given to the vendor in respect 
of the original conveyance, which was retained by the vendor’s 
purchaser (the Rev. #, who purchased certain plots from him). 
It is obvious to me that when the vendor sold the said plots 
he should have given the purchaser thereof an acknowledgment 
of his original deed and retained the original himself. ‘There is 
nothing in the contract to my client, the purchaser, referring 
to the attested copy and stating that he shall not be entitled 
to call for the original. Can I, as solicitor for the purchaser, 
insist on the original conveyance of 1919 being obtained by the 
vendor from the Rev. R and handed over in exchange for the 
attested copy ? The conveyance referred to was in October, 
1919, and an acknowledgment was given to the vendor of his 
right to production of his own conveyance in August, 1926. 

A. A purchaser is only entitled to have handed over to him 
on completion such deeds and documents relating to the land 
as the vendor has in his possession or power (Parr v. Lovegrove 
(1858), 4 Drew 170; Ike Duthy and Jesson’s Contract |1898} 
1 Ch. 419). It does not always follow that a vendor retaining 
part of the land comprised in a conveyance to him will be entitled 
to retain such conveyance. Thus in Fe Doherty (1884), 15 L.R. 
Ir. 247, the largest of several lots sold at auction carried the right 
to the deeds ; a small lot being unsold and retained by the vendor, 
it was held that the purchaser was entitled to the deeds. We 
therefore do not consider that the present purchaser is entitled 
to compel the present vendor to hand over the conveyance of 
1919, but should certainly inquire the reason why it was handed 
to the Rev. 2, as matters of custody put a purchaser upon inquiry 
and he is deemed to have notice of all facts which such inquiry 
would have revealed. 
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NOTES AND NEWS 


Honours and Appointments 


The Lord Chancellor has decided to appoint Mr. JoHN 
CHARLESWORTH, LL.D., to be a judge of county courts with 
effect from 19th January, 1953, and has directed that he shall 
be the Judge of Circuit 2 (Durham, etc.), in the place of His 
Honour Judge Gamon, who retired from the county court bench 
on 31st December, 1952. 

In addition to the names given at p. 24, ante, the New Year’s 
Honours List contained that of Lt.-Col. A. W. Compron GLossop, 
solicitor, of Chesterfield, who was congratulated by the chairman 
of the magistrates at Chesterfield Borough Magistrates’ Court 
on 12th January on his award of the O.B.E. 


Mr. W. B. LANGForD has been appointed to be Registrar of 
Companies in succession to Mr. J. D. Todd, who has been trans- 
ferred to the Industries Branch of the Commercial Relations and 
Exports Department at Board of Trade headquarters. 

Mr. T. kK. Davies has been appointed clerk to Maesteg Urban 
District Council in succession to his father, who retired on 
3rd January. 


Personal Notes 

Mr. Justice Pritchard has resigned his office of a judge of the 
High Court of Justice on the grounds of ill-health. 

On 5th January, Mr. S. Carlile Davis, M.B.E., a well-known 
Plymouth lawyer and churchman, completed fifty years as 
honorary secretary of Plymouth Mercantile Association. He 
became assistant secretary in 1901 and was appointed secretary 
two years later. The holder of several vice-consular appointments, 
Mr. Davis holds the decoration of Chevalier of the Royal Order of 
Vasa, conferred on him by the King of Sweden, and is an officer 
of the Order of the White Rose of Finland. In 1948 he was 
created a Knight of the Order of Danneborg, Denmark. 

Alderman Calvert H. E. Smith, of East Sheen, a member of 
Richmond Borough Council since 1923, has been made a freeman 
of Richmond in recognition of his work for the community in 
many spheres. He is a solicitor practising in Richmond. 


Miscellaneous 

The Directors of The Solicitors’ Law Stationery Society, 
Limited, announce that Sir W. Alan Gillett, T.D., D.L. 
(Messrs. Baileys, Shaw & Gillett), has resigned the Chairmanship 
of the Society on health grounds but will continue to act as a 
Director. Mr. Kenneth D. Cole (Messrs. Linklaters & Paines), 
who has been a Director since March, 1946, has been appointed 
Chairman in his place. 

The Minister of Housing and Local Government has approved 
with modifications the development plan for the County Borough 
of South Shields. 


FUEL CONTROL ORDERS REVOKED 


Six orders relating to the control of coal and coke supplies 
which were issued during the war and are no longer required are 
revoked as from 22nd January by a new order made by the 
Minister of Fuel and Power. These orders are: the Coal Supply 
Order, 1942, the Fuel Consumption (Information) Order, 1942, 
the Ministry of Fuel and Power (Seizure of Fuel) Order, 1942, 
the Fuel (Inspection) Order, 1943, the Legal Proceedings (Local 
Fuel Overseers) Order, 1942, and the Legal Proceedings (Local 
Fuel Overseers) Order, 1944. 


PROFITS TAX COMPUTATIONS 
Forms P.T. 3 used by H.M. Inspectors of Taxes in computing 
liabilities to profits tax are being made available, on similar 
lines to those for excess profits levy, to accountants and others 
concerned with the preparation of profits tax computations. 
They may be obtained from district tax offices. 


Wills and Bequests 
Mr. John Greaves, solicitor, of Bingley, left £10,203 (£7,895 net). 
His bequests included 50 guineas to “ my friend and managing 
clerk, Winifred Flynn, as some acknowledgment of the great 
help she has been to me for many years.” 


Mr. Tom Michaelson-Yeates, solicitor, of Blackheath, London, 
S.E.3, left £59,481 (£55,802 net). 
His Honour H. M. Sturges, Q.C., left £46,502 (£46,232 net). 


Mr. John Varley, solicitor, of Coventry, left £56,850 (£56,252 
net). 


OBITUARY 


Mr. A. P. AMES 
Mr. Alfred Percy Ames, solicitor, of Frome, died on 5th January, 
aged 80. He was admitted in 1894, and was a member of 
Somerset City Council for 36 years, and also for many years 
chairman of Frome Valuation Committee. 


ALDERMAN O. L. BERGENDORFF 
Alderman Otto Leopold Bergendorff, solicitor, of Dudley, 
died on 2nd January. He was admitted in 1920. 


Mr. D. J. S. EMERY 
Mr. Dennis John Sydney Emery, solicitor, of Southampton, 
died recently, aged 30. He was admitted in 1950. 


Mr. H. D. HELLIWELL 
Mr. Harry Davenport Helliwell, solicitor, of Halifax, has died 
aged 65. <A former president of Halifax Law Society, he was the 
son of a Halifax solicitor, and was admitted in 1912. 


SOCIETIES 


The annual dinner of the INcoRPORATED LAW SOcIETY FOR 
CARDIFF AND District was held on 6th January. Among the 
guests present were Mr. Justice Arthian Davies, the Lord Mayor 
of Cardiff, the Recorder (Mr. H. Glyn-Jones, Q.C.), the 
Archbishop of Wales, Judge L. C. Thomas, Mr. Guy Sixsmith 
and Sir Robert Webber. Mr. Elfyn David proposed the toast 
of ‘““H.M. Judges,’ and Mr. Justice Davies responded. The 
toast of ‘‘ The Law Society ’’’ was proposed by the chairman, 
Mr. Thomas Wallace, and Mr. Ian D. Yeaman responded. 


The Law StTupDENTS’ DEBATING SOCIETY announces the 
following programme of debates: 3rd February ‘‘ That this 
House deplores the financial provisions of the White Paper on 
the Town and Country Planning Act’’; 10th February ‘“ That 
Mau Mau is the logical outcome of British Colonial policy ” ; 
17th February Joint Debate with the Grays Inn Debating 
Society ; 24th February “‘ That this House would spare not the 
rod.” 

The MANSFIELD Law CLuB of the City of London College has 
announced the following programme of lectures, _ etc.: 
29th January ‘“‘ The Banker and the Law,” by Mr. Maurice 
Megrah, Barrister-at-Law, Secretary of the Institute of Bankers ; 
12th February ‘“ The Administration of Justice in England and 
America,’’ by Mr. J. P. Eddy, Q.C., Stipendiary Magistrate of 
East and West Ham; 26th February A Moot; 12th March 
‘“ Recent Developments in Shipping Law,” by Mr. Raoul P. 
Colinvaux, Barrister-at-Law; 26th March ‘ The Secretary’s 
Duties regarding Management Information,’ by Mr. A. K. 
Martin, F.C.I.S.; 30th April ‘‘ Law and Life,” A Discussion. 
In the Chair : Mr. Clive M. Schmitthoff, LL.M., LL.D., Barrister- 
at-Law; 14th May General Meeting. Election of Officers and 
discussion of Programme for 1953-1954. 
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